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United States Court of Appeals for the 
District of Columbia 


Board of Tax Appeals for the District of Columbia 

Docket Xo. 93 

James J. Sweeney. Petitioner 
vs. 

District of Columbia, Respondent 
Certificate 

I, Phyllis A. Ragusa, clerk of the Board of Tax Appeals 

for the District of Columbia do lierebv eertifv that the fore- 

% » 

going; pages, 1 to 87, inclusive, contain and are a true copy 
of the transcript of record, papers and proceedings on file 
and of record in my office as called for by the Designation 
of Record in the Petition for Review in the appeal as above 
numbered and entitled. 

In Testimony Whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 23rd day of February, 1939. 

PHYLLIS A. RAGUSA 
(Seal) Clerk 

Board of Tax Appeals for the 
District of Columbia 

1 Board of Tax Appeals for the District of 

Columbia 

Docket Xo. 93 
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District of Columbia, Respondent. 
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Attorney at Laic 
Address: 729-15th St. N.W. 


SWEENEY VS. DISTRICT OF COLUMBIA. 


O 

Docket 

Date Memorandum 

193S Proceedings Personal Property 

Oct. 20 Petition filed, taxpayer notified, A. A. Served 
Xov. 10 Issue joined. Hearing set Xov. 30,193S 

“ 30 Hearing 

Dec. 3 Motion to keep case open for submission of addi¬ 
tional evidence—Granted 1/23/39 
“ 9 Motion to increase assessment filed by respon¬ 

dent. 

1939 

Jan. 23 Brief by petitioner 
“ “ Rehearing 

Jan. 30 Respondent's Memorandum 

Feb. 4 Findings of Fact, Opinion and Decision 
“ 11 Pet. for Review. Xotice of pet. for review. 

2 Received and Filed Oct 20 1938 Board of Tax 

Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia. 

Docket Xo. 93 

James J. Sweeney, 1712 Sixteenth Street, X.W., 
'Washington, D. C., Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition. 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against him and for a refund of 
taxes paid by him under protest, and alleges as follows: 

1. The petitioner is an individual whose legal domicile 
is in the City of Boston, State of Massachusetts, but who 
resides temporarily at 1712 Sixteenth Street, Xorthwest, 
Washington, District of Columbia, while employed in the 
public service of the United States Government. 

2. The tax in controversy is a personal tax on intangibles 
for the fiscal year ending June 30, 1938, in the amount of 
Eighty Cents (0.80) plus Six Cents ($0.06) penalty, mak¬ 
ing a total of Eightvsix Cents ($0.86), and a personal tax 
on intangibles for the fiscal year ending June 30, 1939, in 
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the amount of Ninety two Cents ($0.92), plus One Cent 
($0.01) penalty, making a total of Ninetythree Cents 
($0.93), or a grand total of tax and penalties for the two 
years of One Dollar and Seventynine Cents ($1.79). 

3. The notice of assessment for the fiscal year ending 
June 30, 1938 was undated, but the notice of assessment for 
the fiscal year ending June 30, 1939 was dated September 
30, 1938, and the taxes and penalties on both said assess¬ 
ments were paid by petitioner, through his attorney, 

3 Joseph A. Cantrel, under protest in writing on Oc¬ 
tober 8, 1938, by appropriate protest appearing on 
the lower left hand corner of the check so given in payment 
of said taxes and penalties, as will appear in the copy of 
the notice of assessment hereto attached as Exhibit “A”. 

4. The assessment of the tax set forth on the said notices 
of assessment is based upon the following errors: 

(a) The Assessor erred in assessing the tax on intangi¬ 
bles against petitioner who is a legal resident domiciled in 
the City of Boston, State of Massachusetts, and only tem¬ 
porarily residing in the District of Columbia while em¬ 
ployed in the public service of the United States Govern¬ 
ment. 

(b) The Assessor erred in invoking the ruling of the 
Corporation Counsel’s office, which ruling is alleged to have 
been approved by the Commissioners, in the following par¬ 
ticulars which were communicated to the petitioner by the 
Assessor under date of August 26, 1938:— 

“The fact that a person domiciled in the District may 
voluntarily pay a tax on his intangibles to a state in which 
he claims legal residence is not sufficient to relieve such 
person from the District tax thereon. To be entitled to 
relief from taxation in the District of Columbia on such 
intangibles it must appear to the satisfaction of the As¬ 
sessor that such intangibles are h-gally taxed at some other 
jurisdiction, that is, they have acquired a business situs 
in some locality outside of the District of Columbia.” 

(c) The Assessor erred in his ruling to the petitioner 
under date of September 30, 193S, which is as follows: 

“ * * * the Board of Personal Tax Appraisers are of 
the opinion that you would be properly taxable on your 
intangible property, as one having maintained a place of 
i abode in the District for three months or more prior to 
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•July 1, 1938, and not having shown proof that you are 
taxed on the intangible property by any other jurisdic¬ 
tion.” 

(d) The Assessor erred in imposing the said tax in his 
attempt to enforce a statutory provision which, so far as 
it purports to bear upon a person domiciled outside the 

District of Columbia, is unconstitutional. 

4 5. The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

(a) The petitioner is a legal resident and legally domi¬ 
ciled in the City of Boston, State of Massachusetts. 

(b) The petitioner has paid his poll taxes in the State 
of Massachusetts for rears, and has voted in that State 
for the past twentvsix years. 

(e) The petitioner is employed in the public service of : 
the United States Government in the Department of Jus¬ 
tice in the District of Columbia, and while so employed 
maintains a temporary residence in the District of Colum¬ 
bia. 

(d) The petitioner has no property whatsoever in the 
District of Columbia except his personal funds in bank 
against which the protested intangible tax has been as¬ 
sessed, and which funds are kept in bank in the District of 
Columbia for his personal convenience. 

(e) The petitioner's funds in bank in the District of 
Columbia have acquired no business situs. 

(f) The petitioner has never relinquished his legal resi¬ 
dence and legal domicile in the State of Massachusetts. 

(g) The petitioner has paid the taxes above set forth, 
under protest. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding, and cancel the assessments levied 
against him for the years ending June 30, 1938 and June 
30, 1939, and that the Board pass an Order directing the 
refund to petitioner of the taxes and penalties so paid un¬ 
der protest. 

(Signed) JAMES J. SWEENEY, 
Petitioner 

1712 Sixteenth St., N. W. 

JOSEPH A. CANTREL 

Attorney for Petitioner 
729-15th Street, X. W. 
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District of Columbia, ss : 

Janies J. Sweenev, being dulv sworn, savs that he is the 
petitioner above named; that he has read the foregoing an¬ 
nexed petition and is familiar with the statements therein 
contained, and that the statements contained therein are 
true, except those stated to be upon information and 
5 belief, and those he believes to be true. 

(Signed) JAMES J. SWEENEV 

Subscribed and sworn to before me this 20th day of Oc¬ 
tober, 1938. 

(Signed) JERROLD B. ULLMAN 
Notary Public. D. C. 


(Notarial Seal) 
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8 Endorsed: Received and Filed Feb 4 1939 Board 
of Tax Appeals for the District of Columbia 
Opinion Xo. 86 

Board of Tax Appeals For the District of Columbia 

Docket Xo. 93 


James J. Sweeney. Petitioner 


District of Columbia, Respondent 
Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid the District of Columbia 
the sum of eighty-six cents ($0.86) as an intangible per¬ 
sonal property tax and penalty for the fiscal year ending 
June 30, 1938; and the sum of ninety-three cents ($0.93^ 
as an intangible tax and penalty for the fiscal year ending 
June 30, 1939. The petitioner seeks refund of such sums. 
It is alleged by the petitioner that such taxes and penalties 
were assessed in error for the reason that the petitioner on 
July 1, 1937, and 1938 was not domiciled in the District of 
Columbia. 

The respondent filed an answer in the form of a motion 
praying that the taxes and penalties be increased by an 
assessment upon certain intangible assets owned by the 
petitioner on July 1 of 1937 and 1938, but which were 
omitted from his return of personal property for the fiscal 
years ending June 30, 1938 and 1939, respectively. 

Findings of Fact 


The petitioner is now, and since 1919 has been a resi¬ 
dent of the District of Columbia. On July 1. 1937, and 
for some time prior thereto the petitioner and his 
9 wife resided and made their home, and still do re¬ 
side and make their home at Xo. 1712 Sixteenth 
Street, Xorthwest, in the City of 'Washington. Since 1919 
the petitioner has been employed in the service of the 
| United States Government, formerly as a clerk and recently 
as an attorney. 

Prior to his coming to the District of Columbia the peti¬ 
tioner resided in Boston, Massachusetts, with his mother 
and other members of his family in an apartment house, de- 
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scribed as 467 Tremont Street. Several years prior to 
July 1, 1937, the petitioner V mother and other members of 
his family moved from those premises. Since that time 
neither the petitioner nor any member of his family has 
resided therein. The apartment house, Xo. 467 Tremont 
Street, Boston, is not owned by the petitioner nor by any 
member of his family. The petitioner has no interest what¬ 
soever in such premises. Nevertheless petitioner has, since 
his coming: to Washington in 1919, used “467 Tremont 
Street, Boston, Massachusetts” as an address, and has 
claimed those premises as his residence in Massachusetts. 
Since coming to Washington the petitioner has not resided 
in Massachusetts or in any other place but the District of 
Columbia, permanently or temporarily. 

To insure the receipt of mail addressed to his claimed 
residence the petitioner on July 26, 1933, addressed a letter 
to the Postmaster of Boston, Massachusetts, reading as 
follows: 

“Please forward all mail addressed to me at my resi¬ 
dence. 467 Tremont Street, Boston, Massachusetts to De¬ 
partment of Justice, Washington. D. C.” 

Since coming to Washington in 1919 the petitioner has 
voted in elections in the State of Massachusetts. The laws 
of the State of Massachusetts require the payment of an¬ 
nual poll tax as a prerequisite to the exercise of the right 
of suffrage. The Board of Assessors of the City of Bos¬ 
ton issued the following certificate: 

10 “City of Boston 

Assessing Department 

Boston, Mass. 

Sept. 19, 1938 

“This Is To Certify that James J. Sweeney, owner of 
property 467 Tremont Street, was assessed Jan. 1, 1936, 
1937, 1938 as follows: 

Poll Tax—$2.00 each year” 

There was introduced in evidence the receipts showing 
the payment by the petitioner of a poll tax of $2.00 for the 
City of Boston on January 1, 1936, 1937 and 1938 respec¬ 
tively. Each of the receipts showed the petitioner's address 
as “467 Tremont Street, Boston, Massachusetts.” 
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On August 9, 1924, the petitioner was married in the 
City of Hagerstown, Maryland. The marriage certificate 
described the petitioner as “James J. Sweeney, Boston, 
Massachusetts.” 

On September 27, 1924, the petitioner made his will, the 
opening line of which read: 

“I, James J. Sweeney, of Boston, Massachusetts, * * *” 

The petitioner received a letter dated January 1, 1925, 
from the United States Veterans Bureau transmitting his 
adjusted Service Certificate, issued pursuant to the World 
War Adjusted Compensation Act, which letter was ad¬ 
dressed to the petitioner as follows: 

“Mr. Janies Joseph Sweeney, 

467 Tremont Street, 

Boston, Mass.” 

The certificate of the petitioner's admission to the Bar 
of the District states that he was so admitted as a resident 
of Massachusetts. 

In connection with the desire of the petitioner to obtain 
an appointment as an attorney in the Court of Claims Divi¬ 
sion, United States Department of Justice, the following 
letters were written: 

11 “April 11, 1933 

“My dear Senator: 

The bearer of his letter is Mr. James J. Sweeney of 467 
Tremont Street, Boston, whom I have known very favor¬ 
ably for a number of years and who has a matter which he 
wishes to discuss with you. 

Mr. Sweenev has been in the Government service in 
Washington since the termination of his Xavy service 
shortly after the World War. Because of his experience 
and training as a lawyer in the Xavy Department, in June 
of 1928 he was transferred from his Civil Service position 
in that Department to a non-Civil Service position in the 
Department of Justice, to aid in presenting the Govern¬ 
ment's case in the arbitration of claims of German Xa- 
tionals for property seized by the United States during 
the World War. His appointment in the Department of 
Justice was non-political, except the congressional delega¬ 
tion then in Washington gave him a pro forma endorse¬ 
ment, one Republican only declining to join the endorse¬ 
ment on the ground that Mr. Sweeney was a Democrat. 
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Upon the conclusion of the arbitration work upon which 
he was engaged in February of 1932, Mr. Sweeney was ap¬ 
pointed as Attorney in the Bureau of Suits against the 
United States. 

Mr. Sweeney has an excellent record and has the support 
of his superiors in the Department. 

With cordial regards, I remain 

Sincerely yours, 

/s/ GEORGE HOLDEN T1XKHAM 

The Honorable David I. Walsh, 

United States Senate, Washington, D. (V* 


"Registry of Deeds 
Suffolk County 

Wm. T. A. Fitzgerald, Register 

Pemberton Square, Boston, 
July 18, 1933 

Honorable Joseph A. Maynard, 

Collector of the Port of Boston, 

Custom House, Boston, Mass. 

My dear Collector: 

This will introduce to you my friend, James J. Sweeney, 

of 467 Tremont Street, Boston, Mass., who was an at- 

12 torney in the Court of Claims Division, Department 

of Justice, Washington, D. C. 

He is a regular registered Democrat whom 1 have known 

favorable and well for twentv-five vears. 

• • • 

Any kindness that you may show him, will be appreciated 
by him and me. 

Sincerely yours, 

/»/ JOHN J. ATTRIDGE, 
Assistant Register 
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Democratic State Committee 
92 State Street 
Boston, Massachusetts, 

July IS, 1933 

Honorable Homer S. Cummings, 

Attorney General of tile United States, 

Washington, D. C. 

Mv dear Mr. Cummings: 

I am interested in the candidacv of James J. Sweenev of 

* V 

467 Tremont Street, Boston, who is seeking appointment as 
an attorney in the Court of Claims Division, Department 
of Justice. He is anxious that lie be temporarily employed 
as Special Assistant to the Attorney General until such 
time as his permanent employment in the Department may 
become effective. 

Mr. Sweeney's services in connection with the defense of 
the German Ship Claims were highly commended by the 
War Claims Arbiter, Honorable James W. Remick. 

Trusting that vou will consider his candidacv for this 
appointment, I am, with kind personal regards, 

Sincerely yours, 

/s/ J. A. MAYNARD 
Chairman 

13 The petitioner filed his return of income under the 
Federal Income Tax Law for the calendar years 1936 
and 1937 with the Collector of Internal Revenue of Balti¬ 
more, Maryland. The name and address of the petitioner 
in both returns were given as follows: 

“James J. Sweeney, Legal Residence 

1712-16th St., X. W., 467 Tremont St. 

Washington, D. C. Boston, Mass.” 

October 22, 1938, the petitioner was transferred from an 
attorney to special attorney in the Claims Division, Depart¬ 
ment of Justice, effective November 1, 1938, for a period 
not to extend beyond June 30, 1939, in accordance with the 
following letter to the petitioner from the Attorney Gen¬ 
eral : 
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“Department of Justice 
Washington, D. C. 


October 22, 1938. 

Mr. James J. Sweeney, 

Claims Division, 

Department of Justice. 

Dear Mr. Sweeney: 

You are hereby transferred from Attorney to Special 
Attorney in the Claims Division, Department of Justice, ef¬ 
fective November 1, 1938, for the period not to extend be¬ 
yond June 30,1939, with salary at the rate of $4000 per an¬ 
num, payable from the appropriation for ‘Pay for Special 
Assistant Attorneys, United States Courts.’ 

You should execute and return the enclosed affidavits. 

Respectfully, 

/s/ HOMER CUMMINGS 

By the Attorney General: 

/s/ JOSEPH B. KEENAN 

The Assistant to the Attorney General.'' 

In 1910 there was enacted by the legislature of the State 
of Massachusetts a law imposing an income tax upon resi¬ 
dents of Massachusetts. Such law rendered income derived 
by the petitioner from intangible assets owned by him sub¬ 
ject to taxation. The first hearing in this proceed- 
14 ing was held November 30, 1938. On that date the 
petitioner had not at any time filed any return with 
the State of Massachusetts of income derived by him from 
his intangible assets, nor had he paid any income tax to 
the State of Massachusetts. Between November 30, 193S, 
and the date of the second hearing in this proceeding, to- 
wit, January 23,1939, the petitioner filed a return of income 
with the State of Massachusetts for the calendar years 1936, 
1937 and 1938, and paid the income tax to that state for the 
calendar years 1936 and 1937. Returns of income for the 
calendar year 1936 were required to be filed under the in¬ 
come tax law of Massachusetts in the calendar year 1937, 
and returns of income for the calendar year 1937 were re¬ 
quired to be filed in the calendar year 1938. The petitioner 
is the owner of an automobile. It is not registered in the 
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State of Massachusetts, but is registered in the District of 
Columbia. 

After the consideration of all the evidence the Board 
finds as a fact that at the time the petitioner came to the 
District of Columbia in 1919 and up to and including July 1, 

1938, the last tax day here involved, the petitioner had an 
intention to remain in the District of Columbia indefinitely, 
and make the District of Columbia his home for an in¬ 
definite period of time; and that, if he had any intention to 
remove from the District, it was a floating or conditional in¬ 
tention to be in the future realized, if at all, upon his re¬ 
tirement from government service, if that should occur be¬ 
fore his death, or upon the happening of some other contin¬ 
gent* v. 

The Board further finds that the so-called legal residence 
of the petitioner in the State of Massachusetts was 
15 not genuine or factual, but was fictitious or colorable. 

On July 30, 1938, the petitioner filed with the As¬ 
sessor of the District of Columbia two personal tax returns, 
one for the fiscal year ending June 30, 1938, and one for 
the fiscal year ending June 30, 1939. The first mentioned 
return shows intangible assets consisting of money on hand 
and in bank in the sum of $135. The second mentioned re¬ 
turn showed intangible assets consisting of money on hand 
and in bank in the sum of $185.50. Based upon such re¬ 
turns the Assessor assessed the petitioner an intangible 
personal property tax of eighty cents ($0.80) for the fiscal 
year ending June 30, 1938, and a like tax in the sum of 
ninety-two cents ($0.92) for the fiscal year ending June 30, 

1939. Such assessments were dated September 30, 1938. 
On October 8, 1938, the petitioner paid the two taxes, to¬ 
gether with a penalty of seven cents, or a total tax and 
penaltv of $1.79. This proceeding was filed October 20, 
1938. 

On July 1, 1937, the petitioner owned, in addition to the 
amount reported for the fiscal year ending June 30,1938, as 
above stated, the following intangible assets: 


5 shares, United States Steel Co., (a $100.25 .$501.25 

10 shares. Consolidated Elec. Co., <n $65 7/8 . 658.75 

Cash on deposit in Baltimore.3898.27 

Stock of P. E. P. Co. (Xot taxable) 

Total Value.$5058.27 
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On July 1, 1938, the petitioner owned, in addition to that 
reported in his return for the fiscal year ending June 30, 
1939, the following intangible assets: 


i 

16 5 shares, United States Steel Uo., 0< 

10 shares, Consolidated Klee. Uo., dt 

Cash on deposit in Baltimore, Md. 

P. E. P. Uo. stock (Xot taxable) 

Total Value. 


$56.50.. .$282.50 
$70.75.. 707.50 
.3980.60 


.$4980.60 


Xo return was made to the Assessor of the District of 
Columbia by the petitioner of the above-mentioned addi¬ 
tional intangible assets, nor had he paid to the District of 
Columbia any tax thereon. 

Opinion 

The assessment of which the petitioner complains was 
made in pursuance of Section 754 and 756 of Title 20— 
Municipality of the District of Columbia—of the Code of 
the District of Columbia (Complete to March 4, 1929) 
which read as follows: 


“754. Exemption, etc., from taxation of personal prop¬ 
erty; rate of taxatio)t. * * * The mone ys and credits, 
including moneys loaned and invested, bonds and snare of 
stock (except the stock of banks and other corporations 
within the District of Columbia the taxation of which banks 
and corporations is herein provided for) of any person 
firm, association, or corporation resident or eng aged in 
business within said District shall'*T>£“seheduIed and ap- 
praised in the manner provided by section 753 of this title 
for listing and appraisal of tangible personal property and 
assessed at their fair cash value, and as taxes on said 
moneys and credits there shall be paid to the tax collector 
of said District not less than five-tenths of 1 per centum of 
the value thereof.” (Italics supplied) 

*‘756. Resident of the District of Columbia defined. Any 
person maintaining a p lace of abode in the District of Co¬ 
lumbia on the 1st dayof J uly of~a taxable year, and for the 
three months prior thereto, shall be considered as a resi¬ 
dent^ for the purpose of assessment oi'fTntangible property 
wherever located, unless evidence shall be submitted to the 
assessor of the District of Columbia, satisfactory to him, 
that such intangible personal property or the income 
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thereof is taxed to said person in some other jurisdiction, 
or that the assets of a corporation or association repre¬ 
sented by shares or certificates constituting such in- 
17 tangible personal property are taxed by the State 
in which such corporation or association is chartered 
or organized and in which such person has a legal residence , 
in lieu of a tax upon such shares or certificates: Provided . 
That Cabinet officers and persons in the service of the 
United States Government elected for a definite term of 
office shall not be considered as residents of the District of 
Columbia for the purposes of this section. (July 3, 1926, 
44 Stat. 833, c. 759, sec. 2; Feb. 18, 1929, 45 Stat. 1227, c. 
259, sec. 4).” (Italics supplied) 


The petitioner claims that notwithstanding he maintained 
a place of abode in the District on July 1 of the years 1937 
and 1938, and for more than three months prior thereto, 
he was not subject to taxation on his intangible assets, be¬ 
cause, as he contends, he was not domiciled in the District 
on those dates, but was then, and has been since 1919 
domiciled in Massachusetts. 

On the tax days here involved neither the intangible as¬ 
sets of the petitioner nor the income therefrom had been 
taxed to him by some other jurisdiction; nor had “the as¬ 
sets of a corporation or association represented by shares 
or certificates constituting such intangible property” been 
“taxed by the State in which such corporation or associa¬ 
tion is chartered or organized and in which such person 
has a legal residence, in lieu of a tax upon such shares or 
certificates.” The petitioner was not a Cabinet officer or 
person in the service of the United States Government elec¬ 
ted for a definite term of office, but, on the other hand, was 
in such service for an indefinite employment or term of 
office. 

It must be assumed that Congress by the use of term 
“place of abode” in Section 756 meant “domicile”, other¬ 
wise that section would be unconstitutional in its operation 
and effect upon persons who for business or other reasons 
remove to the District three months before July 1 and who 
are residing therein on that date temporarily and for 
18 a definite period of time with a fixed intention to re¬ 
turn to their former abode as soon as their business 
or other engagements are completed. Blodgett v. Silber- 
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man, 277 U. S. 1; First Nat'l Bank of Boston v. Maine, 284 
U. S. 312; Farmers' Loan d Trust Co. v. Minn.. 280 U. S. 
204: Baldwin v. Missouri. 281 U. S. 286. 

The sole question here presented is whether the peti¬ 
tioner on the tax days here involved, and for three months 
prior thereto, was domiciled in the District of Columbia. If 
he was not, the assessment of an intangible personal prop¬ 
erty tax against him was invalid, and the tax was errone¬ 
ously collected and must be refunded to him. If, however, 
he was domiciled in the District at such times, he was liable 
not only for the taxes assessed and collected from him, but 
for an additional tax upon those intangible assets which he 
owned on the tax days respectively, but which he omitted 
to include in his returns. Blodgett v. Silberman. supra; 
First Nat 7 Bank of Boston v. Maine, supra; Fanners r Loan 
(0 Trust Co. v. Minn., supra; Baldwin v. Missouri, supra. 

The Board is of the opinion that on July 1 in the years 
1937 and 1938, and for three months prior thereto; and, in¬ 
deed, from the year 1919 the petitioner was domiciled in 
the District of Columbia. He was formerly domiciled in 
Massachusetts. 

Minor in his Conflict of Laws (Section 56, p. 110) states 
that “ There are three elements which are essential to the 


acquisition of a domicil of choice: (1) Freedom of choice, 
without which it would be idle to speak of a domicil of 
choice; (2) Actual presence in the locality chosen; (3) In¬ 
tention to remain permanently, without which there would 
be no ‘permanent home' as the definition of domicil de¬ 
mands." What the author meant by “permanently” ap¬ 
pears from Section 61, p. 117, of the same treatise, which 
reads: 

19 “The last essential of a domicil of choice is the in¬ 
tention to remain permanently or for an indefinite 
time. The intention should not be to remain for a fixed 
period (however long) and then to move away. There must 
be a fixed and definite purpose to remain permanently, or 
at least for an unlimited or indefinite time, without any 
definite intention of ultimate removal. 

“But it is not necessary that there should be a fixed in¬ 
tention to remain during one's whole life. A mere floating 
intention to return to a former home or to live elsewhere 
at some future period unfixed and contingent upon circum¬ 
stances, as upon an indefinite restoration to health or when 
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one's fortune has been made, will not prevent the acquisi¬ 
tion of a domicil at the new abode. The intention however 
must be settled and fixed. The party must have definitely 
made up his mind to remain. A mere probability , however 
great, that he will stay, or an intention conditional upon a 
contingency, such as his obtaining employment, finding the 
climate suitable to his health, or liking the people of the 
community, will not suffice. 

“The latter case is to be distinguished from that of one 
who, induced by the probability of finding employment, a 
suitable climate, etc., definitely determines to live perma¬ 
nently in a particular spot. In the former case the definite 
animus lias not been formed. In the latter, it has been 
formed, though induced by probabilities only.” 

The facts disclose that the petitioner came to the Dis¬ 
trict of Columbia in 1919 and accepted employment in the 
service of the United States Government for an indefinite 
period of time. He was still so employed on July 1, 1938, 
the last tax dav with which we are here concerned. During 
all of that time the petitioner has been an actual resident 
of the District of Columbia, and of no other place. True it 
is that, whenever opportunity offered, the petitioner stated 
that he resided at 467 Tremont Street, Boston, Massachu¬ 
setts, but the fact remains such address is an apartment 
house, not owned by the petitioner or any member of his 
family, and with which they are in no wise interested or 
connected. It happens to be the place where the peti- 
20 tioner resided with his mother before he removed to 
Washington in 1919, and from which his mother has 
removed several years ago. It is clear that the petitioner 
did not consider the Boston address as genuine. In a letter 
to the Postmaster of Boston he requested that all mail ad¬ 
dressed to him at 467 Tremont Street, be delivered to him 
at the Department of Justice. 

The petitioner at the time of his coming to the District 
of Columbia was admittedly a free agent. He has been 
since that time actually residing in the District of Colum¬ 
bia. The Board has found as fact that when he removed to 
the District of Columbia, and on July 1, 1937 and 193S, and 
for three months prior thereto he had the intention to re¬ 
main in the District indefinitely, and that if he had any in¬ 
tention to remove from the District to Massachusetts, or to 
any other place, such intention was floating and conditional. 
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Domicile in the District of Columbia follows as a matter of 
law. 

Story in his Conflict of Laws (Section 46) states the rule 
to be that “If a person has actually removed to another 
place with an intention of remaining; there for an indefinite 
time, and as a place of fixed present domicile, it is deemed 
to be his place of domicile, not withstanding he may enter¬ 
tain a footing intention to return at some future period . 

In a very recent work, Kennan, Residence and Domicile 
(Section 127, p. 127) the author, after referring: to the 
minority rule, says: 

“But in most of the cases in which floating: intention has 
been referred to the rule has been laid down in about the 
following: language: * When a person has actually removed 
to another place, with an intention of remaining- there for 
an indefinite time, and as a place of present domicile, it 
becomes his place of domicile, notwithstanding he may hare 
a footing intention to return at some future period.” 

The rule as announced bv Storv and Keenan has 

* * 

21 been approved and followed by the courts of the Dis¬ 
trict of Columbia. Bradstreet v. Bradstreet. 18 D. C. 
rep. (7 Mackey) 229: where the material facts were identi¬ 
cal with those in this proceeding: in Xeuman v. U. S. ex 
rel Frisell. 4.3 App. D. C. 53, which involved the qualifica¬ 
tions of domicile of an appointee to the office of Commis¬ 
sioner of the District of Columbia; and in Rosenberg v. 
Commissioner of Infernal Revenue. 59 App. D. C. 178, which 
concerned domicile for taxation purposes. The same rule 
has been restated in varying form and approved by the 
Supreme Court. Mitchell v. United States, 21 Wall. 350; 
Williamson v. Osenton. 232 IT. S. 619: Gilbert v. David. 235 
C. S. 561. And in the Federal courts, Pass v. United States, 
256 Fed. 735. The overwhelming weight of authority in the 
state courts support the rule. State v. I)e Casinova. 1 Tex. 
401: Baker v. Baker. Ecries <f* ('* .. 162 Ky. 685, 173 S. "W. 
109: San pie v. Common wealth. 181 Kv. 675, 205 S. AY. 789: 
Robinson v. Paxton. 210 Ky. 575, 276 S. \V. 500; State v. 
McDonald. 4 Harr. (Del) 555: Graham v. Graham , 9 X. D. 
88. 81 X. AY. 44: Bump v. R. R. Co.. 38 X. Y. App. Div. 60, 
55 X. Y. Supp. 962 (affirmed, 165 X. Y. 636); In re Weeds 
Estate, 120 Cal. 634, 53 Pac. 30; Klutts v. Jones. 15S Pac. 
(New Mexico) 490, L. R. A. 1917 A. 291; Ringgold v. Barley, 
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5 Md. 186, 59 Am. Dec. 107; Hart v. Lindsey. 17 X. H. 235, 
43 Am. Dec. 597; McDowell v. Friedman Bros. Shoe Co., 
135 Mo. App. 276, 115 S. AY. 1028; Jarrais v. Moe, 38 AYis. 
446; Frame v. Thormann. 102 AA’is. 653, 79 X. A\\ 39; Holmes 


v. Greene , 7 Gray (Arass) 299; Venable v. Paulding, 19 Minn. 
488; Gilman v. Gilman. 52 Me. 16.5, 83 Am. Dec. 502; Sleeper 
v. Paige. 15 Gray (Mass) 349; Barton v. Irasburgh, 33 A~t. 
159; Fellier v. Henderson. 102 Atl. (X. II.) 623, L. R. A. 
1918 E. 512. 

22 The petitioner insists that the fact that he paid a 
poll tax and voted in Massachusetts during the tax¬ 
able years, with which we are here concerned, is conclusive 
as to the question of domicile. In support of such conten¬ 
tion the petitioner relies on an excerpt from the opinion of 
the Supreme Court in Shelton v. Tiffin, 6 How. 163, reading 
as follows: 

“An exercise of the right of suffrage is conclusive on the 
subject. ’* 

The payment of the poll tax is not significant, since it 
was required under law of Massachusetts as a condition 
precedent to voting. AATth respect to voting in Massachu¬ 
setts the Board is of the opinion since the petitioner's resi¬ 
dence in AA’ashington and his intention in respect thereof 
have met all the requirements for domicile of choice, the 
fact that he voted in Massachusetts is not controlling. It 
can have no bearing upon the conclusion of fact of inten¬ 
tion except as an important factor to consider in arriving 
at that conclusion. 

If the quoted portion of Shelton v. Tiffin, supra, was ever 
anything more than dicta it has long since been repudiated 
or ignored by tribunal and writers called upon to consider 
the effect of voting on the determination of domicile. 
Minor observes (Conflict of Laws, p. 122, Footnote Xo. 2) 
that: 

‘‘A’oting has even been said to be conclusive evidence of 
the party's intention to remain permanently, since there 
should be no presumption of fraud on the part of the voter. 
See Shelton v. Tiffin, 6 How. 163. But the weight of author¬ 
ity is in favor of its being considered only prima facie evi¬ 
dence of the animus manendi, since it may result from 
fraud or from the voter's bona fide mistake as to his legal 
rights. East Livermore v. Farmington, 74 Me. 154; East- 
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erly v. Goodwin, 35 ('onn. 27!/; 11 ay os v. Hayes, 74 Ill. 312; 
Folger v. Slaughter, 19 La. Ann. 323.” 

23 In Caddie v. Matin, 147 Fed. 955, the court had to 
consider a contention similar to that here made by 

the petitioner, and had this to say: 

“It is true that in Shelton v. Tiffin. 6 How. 185, 12 L. Ed. 
387. Mr. Justice McLean said that, on a change ol* domicile 
from one state to another, an exercise of the right of suf- 
frange is conclusive on the subject; but the learned asso¬ 
ciate justice disclosed in his opinion that there was no 
proof that the party ever voted in any election in Louisiana, 
and this subject of suffrage, not being before the court 
for decision, the language quoted is merely a dictum. 
To the contrary, while recognizing the fact of suffrage 
as an important factor in determining the question, 
many authorities are to the effect that it is not conclusive. 
Woodirorth v. St. Paul (C. 0.) 18 Fed. 282; Easterly v. 
(ii.tuhrin, 35 (’onn. 279, 95 Am. Dec. 237: Enfield v. Elling- 
tan, 67 ('onn. 459, 34 Atl. SIS; Smith v. ('room. 7 Fla. 81; 
10 Am. & E. Enc. of Law, 24. Strongly to the same effect 
was the Louisiana case of Manderille v. Huston. 15 La. Ann. 
281. It was there held that the fact that a person had voted 
in that state, and had even become a candidate for the 
Legislature, was not sufficient to show a change of domicile 
from another state, where it was shown that he never made 
a permanent change in his residence.” 

In Bradstreet v. Brad street , supra, Mr. Justice Bradley, 
speaking for the Supreme Court of the District of Columbia 
in General Term, held that the fact of voting or not voting 
in a state is immaterial in determining whether a person 
is domiciled in the District of Columbia. The learned 
justice, in discussing the facts bearing upon intention, said: 
“Ho (the defendant) had not voted or paid taxes in that 
State for several years, but whether he had preserved or 
lost his political rights is not considered material.” 

The Board believes that the correct rule is stated in 19 
Corpus Juris. 436, 437 as follows: 

“Exercise of the elective franchise is important to bo 
considered. While it may be the highest evidence of 
domicile, as a general rule, it is not conclusive, and 

24 when over-balanced by other circumstances, the fact 
of voting may be of slight importance.” 
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To tlie same effect are the opinions in Dickinson v. In¬ 
habitants of Brookline, 181 Mass. 195. 63 X. E. 331, and In 
re Trowbridge's Estate , 226 X. Y. 283, 194 X. E. 756. 

True it is that the Court of Appeals in Downs v. Downs . 
23 App. D. C. 381, was largely controlled in its ruling that 
Mr. Downs was domiciled in Baltimore, Marvland. bv the 
fact that he registered and voted in that City. The decision, 
however, in that regard was based on the doctrine of estop¬ 
pel. In addition, Mr. Downs broke up his home in Wash¬ 
ington, separated from his wife and child, rented rooms in 
the City of Baltimore and moved part of his household ef¬ 
fects there with the avowed intention of making that city 
his home. Here we have no question of estoppel. 

In the several documents introduced in evidence bv the 
petitioner, and in his oral testimony at the hearings in this 
proceeding the petitioner declared himself a resident of 
Massachusetts and that he intended to reside in Washing¬ 
ton temporarily, and to return to his claimed domicile in 
Massachusetts. Such declarations should be, and have 
been considered by the Board, but the Board is of the 
opinion that such declaration, in view of all the circum¬ 
stances of this matter, should not override the import of 
tlie acts of the petitioner which show, in the mind of the 
Board, an intention on the part of the petitioner to make 
the District of Columbia has real home for an indefinite 
period of time. On this point the decision of our Court of 
Appeals in Rosenberg v. Commissioner of Internal Reve¬ 
nue . 59 App. D. C. 178, is conclusive. The facts upon which 
the decision was based and the conclusions reached are 
found in the portion of the opinion following: 

25 “It is evident that the taxpayer had a domicile in 
Texas before he went to live in Xew York, and the 
burden rested upon the Commissioner to prove that the 
taxpayer then intended to adopt the latter state as his place 
of domicile. The question of intention in such cases may 
be determined from actions and declarations. In the 
present case the taxpayer constantly declared an intention 
to retain his domicile in Texas. His conduct, however, 
strongly tended to prove a contrary intention, and often in 
such cases conduct is more persuasive than words. 

“ ‘Declarations either of domicile, or intention concern¬ 
ing it, are of course, not conclusive. Declarations alone 
cannot prevail unless borne out by acts. More weight will 
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be given to a person’s acts than to his declarations, and 
when they are inconsistent the acts will control.’ 19 C. J. 
440. 

“In Gilbert v. David, 235 U. S. 561, 35 S. Ct. 164, 167, 
59 L. Ed. 360, Mr. Justice Day, speaking for the Supreme 
Court of the United States, said: 

“ ‘This matter of domicil has been often before this court, 
and was last under consideration in the case of 'Williamson 
v. Osenton (232 U. S. 619, 34 S. Ct. 442, 58 L. Ed. 758), 
supra. In that case the definition of domicil, as defined by 
Mi - . Dicey, in his book on “Conflict of Laws’* 2d Ed. Ill, 
is cited with approval. There change of domicil is said 
to arise where there is change of abode and the “absence of 
any present intention to not reside permanently or indefi¬ 
nitely in the new abode.*' Or, as Judge Story puts it in 
his work on “Conflict of Laws*', 7th Ed. $46, page 41, “If a 
person had actually removed to another place, with an in¬ 
tention of remaining there for an indefinite time, and as a 
place of fixed present domicil, it is to be deemed his place 
of domicil, notwithstanding he may entertain a floating in¬ 
tention to return at some future period." “The requisite 
animus is the present intention of permanent or indefinite 
residence in a given place or country, or, negatively ex¬ 
pressed. the absence of any present intention of not resid¬ 
ing there permanently or indefinitely.” Price v. Price, 
156 Pa. 617, 626, 27 A. 291. 

# * • 

“ ‘It is apparent from all the testimony that the plaintiff 
may have had, and probably did have, some floating in¬ 
tention of returning to Michigan after the termina- 
26 tion of certain litigation and the disposition of his 
property in Connecticut, should he succeed in dispos¬ 
ing of it for what he considered it worth. But, as we have 
seen, a floating intention of that kind was not enough to pre¬ 
vent the new place, under the circumstances shown, from 
becoming his domicil. It was his place of abode, which he 
had no present intention of changing; that is the essence of 
domicil.’ 

“The circumstances disclosed in the present case tend 
to support the Board’s finding that the taxpayer took up 
his residence in New York for an indefinite and uncertain 
time without any actual intention of ever returning to 
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Taxarkana as his permanent home. Xew York was the 
permanent center of practically all of his personal activi¬ 
ties, and his income was chiefly derived from operations in 
that state. He had married there, his wife being a resident 
of Xew York, and had established a suitable home in that 
state. His reference to the Avenue Hotel of Texarkana as 
his permanent residence may well be considered as (-(dor- 
able only. At most it expressed a rayue. indefinite, and 
floating intention most unlikely to be carried out. These 
circumstances disclose a ‘repugnance’ between the facts 
and the taxpayer's declaration concerning the place of his 
domicile, the circumstances are the more persuasive of the 
two.” 

Declaration of intention to reside in a state, and the 
fact of voting therein lose most, if not all of their import 
when determining whether an employee of the Government 
is domiciled in the District, when it is considered that a 
great many employees of the Government, who have made 
their homes in Washington for many years, and intend to 
remain here for the rest of their lives or at least indefi¬ 
nitely, carry into practice a widespread belief that it is con¬ 
venient to maintain in one of the states what is commonly 
called a “legal residence*’, wherein they register and vote 
in elections, and adopt residential addresses, for the pur¬ 
pose of improving their status as a governmnt employee in 
relation to state quotas and preferment in Federal employ¬ 
ment; and of supplying an apparent basis to support 
27 claims or calls upon members of Congress. Senators 
and politicians for assistance and backing in the em¬ 
ployees' plans for advancement in government service. The 
Board believes that such persons are domiciled in the Dis¬ 
trict of Columbia, and not in the states wherein they claim 
“legal residence.” As observed in Restatement of the Law, 
on the subject Conflict of Laws, under the topic “Domicile”. 
Section 19: 

“A person sometimes desires to have his domicile in a 
certain place in order to get the benefit of one or more of 
the legal consequences of having a domicile there, hut does • 
not wish to change his home to that place, this desire to 
have a domicile in a certain place has no effect in fixing his 
domicile there.” 

For the reasons stated it must be held that (a) the as- 
‘pssiroit made by the Assessor, and here under considera- 
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tion, was valid and no sum as personal property tax for 
the fiscal years ending June JO, 1038, and June 30, 1939, 
was erroneously collected by the District from the peti¬ 
tioner: (b) the assessment of personal property tax against 
the petitioner for the fiscal year ending June 30, 1938, must 
be increased by a sum equal to five-tenths of one per centum 
of $5058.27, the value of the unreported intangible assets 
for the fiscal year, that is to say, by the sum of $25.29, with 
a penalty for non-payment when due, according to law, on 
one-half of such increase from September, 1937 and on one- 
half from March, 1938; and (c) the assessment of personal 
property tax against the petitioner for the fiscal year end¬ 
ing June 30,1939, must be increased by a sum equal to five- 
tenths of one per centum of $4970.61, the value of the un¬ 
reported intangible assets for that fiscal year, that is to say, 
by the sum of $24.85, with a penalty thereon for non-pay¬ 
ment when due, according to law, on one-half of such in¬ 
crease from September, 1938- 

Decision will be entered for the respondent . 

JO. V. MORGAN 

Member Sole 

February 4, 1939 

28 Endorsed: Received and Filed Feb 4 1939 Board 
of Tax Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket No. 93 

James J. Sweeney, Petitioner , 
vs. 

District of Columbia, Respondent 
Decision 

This cause came on to be heard upon the petition and 
answer filed herein, and upon consideration thereof, and 
of the evidence adduced at the hearings on said petition and 
answer, it is by the Board this 4th day of February, 1939 

Adjudged and Determined, that no sum as a personal 
property tax for the fiscal year ending June 30 1938, and 
June 30, 1939, was erroneously collected by the District of 
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Columbia from the petitioner; and that the petitioner is not 
entitled to any refund thereof, and 

It Is Further Adjudged and Determined, that (a) the as¬ 
sessment of personal property tax against the petitioner 
for the fiscal year ending June 30, 1938, be and the same is 
here by increased by a sum equal to five-tenths of one per 
centum of $5058.27, the value of the unreported intangible 
assets for that fiscal vear, that is to sav, bv the sum of 
$25.29, with a penalty for non-payment when due, accord¬ 
ing to law, on one-half of such increase from September, 
1937, and on one-half from March, 1938; and 
It Is Further Adjudged and Determined, that (b) the as¬ 
sessment of personal property tax against the petitioner 
for the fiscal year ending June 30, 1939, be and the same is 
hereby increased by a sum equal to five-tenths of one 

29 per centum of $4970.61, the value of the unreported 
intangible assets for that fiscal year, that is to say, 

by the sum of $24.85, with a penalty thereon for non-pay¬ 
ment when due, according to law, on one-half of such in¬ 
creased from September, 1938. 

JO. V. MORGAN 

Member Sole 

Februarv 4, 1939. 

30 Endorsed: Received and Filed Feb 11 1939 Board 
of Tax Appeals for the District of Columbia 

Petition for Review 

Board of Tax Appeals for the District of Columbia 

Docket No. 93. 

James J. Sweeney, Petitioner , 
vs. 

District of Columbia, Respondent. 

Petition of James J. Sweeney, Taxpayer, for Review by 
the United States Court of Appeals for the District of Co¬ 
lumbia of a Decision by the Board of Tax Appeals for the 
District of Columbia. 

James J. Sweeney Taxpayer, the petitioner in this cause, 
by Joseph A. Cantrel, his attorney, hereby files his petition 


28 


SWEENEY VS. DISTRICT OF COLUMBIA. 


i'or a review by the United States Court of Appeals for the 
District of Columbia of the decision of the Board ot Tax 
Appeals for the District of Columbia rendered February 
4, 1939, determining that (a) no sum as a personal prop¬ 
erty tax for the fiscal year ending June 30, 1938, and June 
30, 1939 was erroneously collected by the District of Co¬ 
lumbia from petitioner, and that petitioner is not entitled 
to any refund thereof, and (b) that the assessment of per¬ 
sonal property tax against petitioner for the fiscal year 
ending June 30, 1938 be increased by the sum of $25.29, with 
penalty for non-payment, and (c) that the assessment of 
personal property tax against petitioner for the fiscal year 
'ending June 30.1939 be increased by the sum of $24.85, with 
penalty for non-payment. 

I. 


The petitioner is a citizen of the United States, and main¬ 
tains his legal domicile in the City of Boston, State of 
Massachusetts, and temporarily resides in the City of 
Washington, District of Columbia. 

31 II. 


Nature of the Controversy. 

(a) The controversy involves the question of the domi¬ 
cile of the petitioner and the validity of the assessment and 
collection by the assessing and collecting authorities of the 
District of Columbia of intangible personal property taxes 
for the fiscal vears 1938 and 1939. 

(b) The petitioner is an employee of the Department of 
Justice, United States Government; he was born in the 
State of Massachusetts, and has during all of his life re¬ 
tained and never abandoned a voting or legal residence in 
the State of Massachusetts, and to which place the peti¬ 
tioner intends to return to permanently reside therein when 
his employment as aforesaid shall cease; he does now and 
did during the taxable years here involved reside tempo¬ 
rarily at 1712 Sixteenth Street, Northwest, Washington, 
District of Columbia; his present employment as aforesaid 
has a fixed and definite termination, that is, it is not to 
extend beyond June 30, 1939. 

(c) The petitioner during the taxable years 1938 and 
1939 had in the District of Columbia a small amount of in¬ 
tangible property which he reported in his returns of per- 
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sonal property for taxation purposes, but he claimed that 
he was not liable for taxes thereon in the District of Colum¬ 
bia for reason that he was domiciled within the State of 
Massachusetts. The Assessor of the District of Columbia 
held that petitioner was subject to taxation on said intan¬ 
gible assets and assessed a tax of eiglitvsix ($0.86) cents, 
including penalty thereon, for the fiscal year ending June 
30, 1938, and the sum of ninetythree ($0.93) cents, includ¬ 
ing penalty thereon, for the fiscal year ending June 30, 1939, 
against the petitioner and notified the petitioner of such 
assessment. The petitioner paid such taxes and penalties 
to the Collector of Taxes for the District of Colum- 
32 bia under protest in writing on October 8, 1938, and 
appealed from said assessment to the Board of Tax 
Appeals. In addition to the foregoing small amount of in¬ 
tangible assets which petitioner had in the District of Co¬ 
lumbia he owned other intangible assets outside the District 
of Columbia, and upon which he had not filed a personal 
tax return in the District of Columbia; on these intangible 
assets the aforesaid Board of Tax Appeals adjudged and 
determined that tax was due the District of Columbia, and 
the Assessor of the District of Columbia has made his as¬ 
sessment thereon and has notified the petitioner of such 
assessment. 

in. 

The petitioner being aggrieved by the findings of fact 
and conclusion of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto desires to obtain a review thereof by 
the United States Court of Appeals for the District of Co¬ 
lumbia. 

IV. 

Assignment* of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the petitioner was domiciled in the 
District of Columbia. 

(2) The holding that the intangible personal property 
tax assessed against the petitioner was lawfully assessed 
against the petitioner and collected from him. 

(3) The holding that the intangible personal property tax 
assessed against the petitioner be increased. 
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(4) The failure to cancel the assessments of intangible 
personal property tax against the petitioner, and the fail¬ 
ure to refund the same to petitioner. 

(f>) The failure to hold that the intangible personal prop¬ 
erty tax assessed against the petitioner was errone- 

33 ously paid and collected from the petitioner. 

(6) The failure to hold that the statute under which 
the said intangible personal property tax was assessed and 
collected against petitioner is unconstitutional insofar as 
it pertains to this petitioner. 

V. 

Designation of Record. 

The Clerk of the Board of Tax Appeals is requested to 

prepare, certify and transmit to the Clerk of the United 

States Court of Appeals for the District of Columbia, with 

reference to this petition, a transcript of the record in the 

above-entitled cause, prepared and transmitted as required 

bv law and bv the rules of said Court, and to include in said 
• • 

transcript of record the following documents or certified 
copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board. 

(3) Findings of Fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board of Tax Appeals. 

(5) The petition for review, filed by the petitioner in the 
above casue. 

(6) Notice of filing petition for review. 

(7) Complete transcript of Evidence. 

JOSEPH A. CAXTREL, 
Attorney for Petitioner. 
729-15th St., X. W., 
Washington, D. C. 

District of Columbia, ss: 

Joseph A. Cantrel, being duly sworn, says that he is at¬ 
torney of record in the above cause; that as such attorney 
he is authorized to verify the foregoing petition for 

34 review; that he has read the said petition and is fa¬ 
miliar with the statements contained therein; and 
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that the statements made are true to the best of his knowl¬ 
edge, information and belief. 

JOSEPH A. CANTREL 

SUBSCRIBED and SAVORX to before me this 11th day 
of February, 1939. 

ELIOT C. LOVETT 

(Seal) Notary Public , D. C. 

Notice of Filing Petition for Review. 

To:—Elwood H. Seal, Esquire 

Corporation Counsel of the District of Columbia, 
District Building, 

Washington, D. C. 

Counsel for the Respondent. 

Please take notice that the petitioner on February 11, 
1939 filed with the Clerk of Board of Tax Appeals for the 
District of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board heretofore rendered in the above 
cause. A copy of the petition for review, which includes 
the assignments of error and the designation of record, as 
Jed, is hereto attached and served upon you. 

Dated this 11th day of February. 1939. 

JOSEPH A. CAXTREL 
Attorney for Petitioner 
729-15th St., X. W., 
Washington, D. C. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 11th 
dav of Februarv, 1939. 

ELWOOD H. SEAL (S) 
Corporation Counsel of the 
District of Columbia , 

Counsel for the Respondent. 
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35 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 93 

James J. Sweeney Petitioner 
vs. 

District of Columbia Respondent 

Transcript of Testimony Taken at Washington , D. C., 

Xorember SO, 193S 

JO. V. MORGAN 

Member Sole 

GRAYCE McGRAW 

1 Reporter 

36 Mr. Cantrel: The amount involved in this case is 
negligible, but the principle involved is very great. 

Now I don’t know whether or not the procedure before the 
Board is to take evidence or what. 

By the Board: The burden is on you to prove your case. 
Mr. Cantrel: All the evidence Mr. Sweeney has presented 
is in the hands of the appraisers. 

By the Board: \Ye have nothing to do with the District. 
I am just as close to you as I am to the District. 

Mr. Cantrel: Then I will have to ask the District to pro¬ 
duce the papers. 

! Bv the Board: You certainlv can testifv on the facts and 
• • • 

we will issue subpoena if you desire. 

1 Mr. Cantrel: I thought we might be able to stipulate on 
the facts. 

Mr. Simmon: I will concede first that the amount of the 
tax as stated in the petition is the correct amount; that the 
payments have been made under protest in writing and that 
the petition was filed within ninety days of the assessment; 
that the Board has jurisdiction to entertain this appeal and 
hear the proceedings. Also, that the exhibits attached to 
the petition are correct. 

By the Board: Now then the burden is on you to prove 
the rest of the allegations in the petition. This is an in¬ 
tangible tax and it is the contention of the petitioner that 
it is not validly assessed because he was domiciled in Mas¬ 
sachusetts and not in the District of Columbia. Is that 
right ? 
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37 Mr. Cantrel: Yes, that is right. 

Mr. Simmon: Yes, that is my understanding. 

James J. Sweeney, the petitioner herein, being first duly 
sworn on his own behalf, deposes and says: 

Direct Examination 

By Mr. Cantrel: 

Q. State your name.' A. Janies J. Sweeney. I was born 

in Boston July 4, 1881; I have lived in that city all my life 

with the exception of the time from 1917 to about 1918 or 

1919 when I was in the military service. I was away from 

there for that period of time. I have voted in Boston since 

I was twentv-one and I am fortv-seven todav. I voted 
• • * 

every year since then except 1917 and 1918. I have paid 
my poll taxes to that city all this time. There has never 
been a question but that I would return there—that is my 
residence. 1 came to the Assessor’s office here in July and 
discussed with him the fact that I was unable to satisfy 
myself that T was obligated to pay the tax on my—on 
money that I had in a checking deposit in the District. At 
that time I had not given it thorough consideration and 
because of a doubt in my mind I put it up to persons in 
the office of the Assessor and talked with Mr. Fletcher down 
there. After having stated my dilemma and telling him 
how important it was to me, that I had lived in Boston all 
my life and that it was probable that I would return to 
Boston and run for public office: that I might seek consid¬ 
eration for a judicial appointment, and told him that be¬ 
cause of that fact I wanted to do nothing that would 

38 jeopardize my status as a citizen of the state of 
Massachusetts. During the course of that conversa¬ 
tion Mr. Fletcher stated that people who are not satisfied 
with our laws don’t have to live here. T immediately re¬ 
iterated— 

By the Board: I am not concerned with how this issue 
came up. 

A. Well, the facts are, I reported the money on deposit 
in the checking account and some $25 in cash. The facts 
are of record. I then filed a certificate claiming exemption 
from the tax on the ground of being domiciled in Massa¬ 
chusetts. I believe it was ruled upon adversely and there- 
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after I filed protest and had a conference with Mr. Seal 
and I forwarded a formal letter to the Assessor, stating 
the facts as I have brought them out here and my view of 
• hat the facts should be. 

0. Mr. Sweeney, I hand you certificate from the Deputy 
Assessor of the City of Boston, Mr. W. F. Morrissey? A. 
Yes. that document was filled out by Mr. Morrissey, Deputy 
Assessor for the City of Boston in which he certifies that 
I was assessed poll tax for 1936 and 1937. That is based 
upon the receipts that I happened to have in my pocket the 
day I went to see him. 

1 0. Does it show the payment of the poll tax? A. Yes. 
sir. 

Mr. Cantrel: I offer Exhibit “1” in evidence. 

1 Mr. Simmon: May 1 ask that Exhibit “1” be returned 
to the Assessor’s office. 


By the Board: Yes, that will be done. It was taken from 
the Assessor's files and should go back. 

39 A. I might say in addition to that that I am not a 
Civil Service employee. I hold a political appoint¬ 
ment which terminates June 30, 1939. I am now holding 
an office of fixed duration. 

Q. I hand you three poll tax receipts from the City of 
Boston? A. These are receipts given to me by the clerk 
in the office of—from the clerk's office. They are poll tax 
receipts for 1937 and 193S respectively. 


“3" and “4” will be re- 


Mr. Cantrel: I wish to offer these in evidence. 

Mr. Simmon: 1 have no objection. 

By the Board: Exhibits *‘2 
ceived in evidence. 

Q. Now in what state are you legally domiciled, Mr. 
'Sweeney? A. The State of Massachusetts. I am domiciled 
in Boston. 

Mr. Simmon: I object to that. 

By the Board: I think it is a legal conclusion. 

Q. What is your residence? A. 467 Tremont Street, 
Boston, Massachusetts. 

Q. How long have vou—how long has that been vour 

residence? A. For thirtv vears. 

* » 

Q. That is your residence? A. Yes, it is. 

40 By the Board: Let's see what he does in Boston. 
Residence is something difficult to prove. Does he 
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live there—does he reside ther<\ Let’s find out what he 
does there and after you get the facts we will try to find 
out whether or not the party is domiciled there. He says 
lie temporarily reside* in the District. 

Q. How long have you resided at that address in Massa¬ 
chusetts ? 

By Mr. Simmon: I object on the ground the Board just 
stated. 


By the Board: The petitioner says he lives here—he re¬ 
sides here in the District. Domicile is something a whole 
lot different from residence. How can he say he resides in 
Boston when the petitioner himself says he resides in the 


District of Columbia. 

Q. State whether or not you have paid your poll tax in 
the State of Massachusetts ? 


Mr. Simmon: I object to that. It has already been an¬ 
swered. The evidence is already in the record that he has 
paid the poll tax. 

By the Board: It has already been proven. 

A. I have paid my poll tax every year. 

Q. "Where are von emploved? A. In the Department of 
Justice. "Washington, D. 0. 

41 Q. Where do vou reside while von are ensnared in 
that occupation ! A. 1712 - 16th Street. Washington. 

Q. Do you have any property in the District of Columbia ? 
A. Xo, with the exception of an automobile. 

Q. Do you have any personal funds in the bank—in a bank 
in the District ’ A. I have a small sum in a checking ac¬ 
count. 

Q. Upon what intangibles was the tax that is in ques¬ 
tion here, assessed.’ A. It was paid upon the checking ac¬ 
count in the District of Columbia. 

By the Board: Mr. Cantrel, let me make a suggestion. 
We are all lawvers and ought to know—and I am sure vou 
do—what is necessary to prove domicile. This gentleman 
has just been talking around the real facts. Seems to me 
he should start from the beginning and state if he lives in 
Boston; if so. where and if he has a family, or if he is 
married. Also, state what date he received the appoint¬ 
ment referred to and on what date he came to Washington 
to accept that appointment and introduce copy of the ap¬ 
pointment. He says his appointment has a definite ter- 
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mi nation. I cannot imagine any appointment having a def¬ 
inite termination, other than an elective office. He ought to 
tell us what he does in Boston and what he does in 

42 Washington so we will know whether or not he in¬ 
tends to return to Boston. What he says his inten¬ 
tion is is of very little importance. What are the sur¬ 
rounding circumstances on which you can build up a find¬ 
ing of fact ? Three things are necessary when a man 
j-hanges his domicile. 1. He must be a free agent; 2. He 
jsuist be physically present: and. 3: Intent to remain here, 
hot forever, not permanently, but indefinitely. What I am 
trying to find out is whether or not when Mr. Sweeney came 
here and resided in the District of Columbia he was here 
indefinitely. That is what I would like to know. 

Q. When did you first come to the District? A. May, 
1918. 

Q. For what purpose did you come here? A. I was a 
member of the military service and came here for the pur¬ 
pose of performing duty as a member of the naval service. 
I was a Yeoman during the time. 

Q. That was in the armed military service, wasn't it? A. 
Yes. from April. 1917 to April, 1918 I was in the armed ser¬ 
vice. That service terminated in 1919. 

Q. Then what did you do? A. Following that time 1 
made arrangements to enter Georgetown Law School. 

Q. Did you attend law school? A. Yes. 

43 Q. You finished law school? A. Yes, and was a 
civil service employee which terminated in 1928. 

Q. Then what did you do? A. Thereafter I was ap¬ 
pointed special assistant to the attorney general in con¬ 
nection with the charges against radio stations during the 
world war. That continued until some time in 1932. 

Q. What did you do after that? A. T was appointed spe¬ 
cial assistant to the attorney general, court of claims de¬ 
partment, Department of Justice and that continued until 
November 1 when I was appointed special attorney and 
that appointment terminates June 30, 1939. 

Q. In connection with your employment in the District 
did vou get anv written commission ? A. I received a writ- 
ten appointment on November 1st and I ask leave to file 
that and have it dated back to date. I would like to file a 
photostatic copy of it. 
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Q. During 1 all these years, 1918 on when you first came to 
the District, state what, if anything, you have done with 
respect to residing in Massachusetts? A. I have always 
intended—I have maintained my residence there. I have 
always returned there every year not only for the purpose 
of voting but for the purpose of visiting my family. My 
mother, three brothers and a sister reside there. 

Q. Is there anvthing further which vou do in the State of 
Massachusetts? A. No. 

44 Q. After the termination of your employment on 
June 30, 1939, what is your intention? A. I expect 

to return to the City of Boston. I expected to return there 
three years ago but T was engaged in cases which required 
my time here and prevented my going back at that time. 
That is the reason I didn't leave "Washington three years 
ago. If any proof is desired on that I can produce it. 

Mr. Cantrel: I ask leave to file this written notice of his 
appointment. 

By the Board: We will keep this open if you desire so 
you can file any papers you wish to. 

Mr. Simmon: When is that dated? 

Mr. Cantrel: November 1, 1938. 

A. And that appointment definitely expires June 30, 
1939. 

By the Board: What is your appointment? 

A. Special assistant. 

By the Board: Were your other appointments definite 
in their termination? 

A. No, they were indefinite. 

Mr. Cantrel: That’s all. 

Cross-Examination 

By Mr. Simmon: 

Q. This last appointment is dated November 1, 1938? A. 
Yes. 

45 Q. Up until that time, as I understand it, you just 
now stated that you were operating on an indefinite 

appointment? A. Yes, in fact it has been terminated three 
times. 

Q. On July 1st you were on an indefinite appointment? 
Bv the Board: How could it terminate three times? 
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A. It is well-known that any person who holds a political 
appointment holds it only at the will of the person who may 
happen to he in charge. 

Q. If 1 understand you then, your job was changed three 
times? A. Xo, it ended—terminated and then reappoint¬ 
ments were made. 

Q. Have you lived in the District of Columbia or main¬ 
tained a residence here since 1919? A. Yes, temporarily. 

Q. You have maintained a residence here? A. Yes, for 
the purpose oT performing my duties. 

Q. Do vou have anv children? A. Xo. 

Q. You are listed in the city directory? A. Yes. 

Q. You are—are you listed in the telephone book in Bos¬ 
ton? A. X’o. 

Q. Who owns the home you referred to in Boston? A. 
It is an apartment house. 

4b Q. That is not the home of your mother? A. That 
is where I reside when I am living in Boston. 

Q. That is your last place of residence? A. In Boston? 

Q. Yes. A. Yes, my mother has moved now. 

Q. You still claim that as your address? A. Yes, and 
will continue to. 

Q. Do you maintain an apartment there? A. Xo, I don’t. 

Q. What other connection do vou have with that address 
other than a place to receive your mail ? A. None. 

Q. But you do receive mail.there? A. Yes. 

Q. Do you own any property in Boston ? A. Xo, sir. 

Q. Are you listed in the city directory there? A. X’o. 
Well, now, I can't say whether I am or not. I am a regis¬ 
tered voter there and I might be. 

Q. You are familiar with the Massachusetts income tax 
law? A. I have not paid any yet but it will be paid. That 
question is being considered now. I was not familiar with 
it until a few months ago but the blanks have been filled 
out. 

Q. It does require all person in the state— A. Yes, and 
I have already prepared the forms and they have been filed 
and the tax will be paid. 

Q. Do you have an automobile? A. Yes. 

Q. Registered in the District? A. Yes. 

Q. Do you have any intangibles other than those 
reported in your return here? A. I decline to an- 
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swer that question because of the fact I am domiciled in 
Massachusetts and not in the District of Columbia and the 
only place those can be taxed is in the state of Massachu¬ 
setts. 

Q. I would like to amend that question to read July 1, 
1938. Did vou own anv intangibles other than those re- 
ported ? A. I decline to answer that. 

Mr. Simmon: The Board has jurisdiction to determine 
if any tax is due and if so, the amount of the tax due. 

Bv the Board: Mr. Sweenev, vou will have to answer 
* * / • 

that question. 

Mr. Cantrel: I object to the question. 

By the Board: Overruled. 

Mr. Cantrel: Will you note our exception, please. 

By the Board: Exception allowed. 

A. I have five shares of V. S. Steel but those certificates 
are not in the District. The certificates are not in the Dis¬ 
trict. I believe I have some $2,800 or $3,000 in cash but 
that is not—that is in a savings account outside the Dis¬ 
trict, and also some government bonds which are not tax¬ 
able. 

Q. Do I understand you pay no tax on these in any other 
jurisdiction? A. I am paying a tax on them in Mas- 
48 sachusetts. It was not paid on July 1st, no. I didn’t 
know of the existence of that statute in Massachu¬ 
setts until September. 

Q. How long have you lived at the address 1712-16th 
Street, Washington ? A. Since 1933, I believe. 

Q. Is that an apartment house ? A. Yes. 

Q. Which you rent ? A. Yes. 

Q. Do you own your own furniture? A. I do. 

Mr. Simmon: I have no further questions. 

Examination 

Bv the Board: 

Q. Mr. Sweeney, are you familiar with the law permit¬ 
ting persons to pay poll taxes in Massachusetts? A. I 
don't understand what you mean by permitting. 

Q. Authorizing and requiring poll tax to be paid? A. I 
take it that that is a condition precedent. 

Q. You are familiar with that law ? A. I am. I presume 
I am I have paid it every year. 
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Q. I notice from this form that it provides that the per¬ 
son is an owner of property. Is it a fact that under the 
law of Massachusetts only an owner of property can pay 
poll tax and vote? A. No, it is not. 

49 Q. It is a rather peculiar requirement that the 
person must own property to pay poll tax? A. That 
is not the requirement. On the day before the primary in 
Boston I called at the office of the Assessor and told them 
of the question that had come up here and he asked me if 
1 had any documents showing that 1 had paid my poll tax 
and 1 just happened to have a couple of receipts in my 
pocket, lie very hurriedly tilled out this form and he gave 
me this certificate and lie said he hoped that would be suffi¬ 
cient to satisfy them. 

<J. How long have you paid poll tax? A. Since I was 21 
and I am 47 today, with the exception of 1917 and 191S and 
maybe one or two years after that, but the point is that I 
never relinquished my residence in Boston. In 1915 I ran 
for public office in Boston. Those receipts there are the 
receipts 1 handed to Mr. Morrissey at the time he filled out 
this form for me. 

Bv the Board: Is there anv further testimonv. 

• • « 

Mr. Cantrel: Yes, I'll file a photostatic copy of that ap¬ 
pointment. That *s all the evidence. 


The hearing was continued until January 23, 1939. 


50 Petitioner’s Exhibit **1” 

CITY OF BOSTON 
Assessing Department 

Boston, Mass., 
Sept. 19, 1938 

This is to Certify that James J. Sweeney, owner of prop¬ 
erty 467 Tremont Street, was assessed Jan. 1 , 1936, 1937, 
1938, as follows: 
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Poll Tax—$2.00 each year 

Real Estate . 

Personal Estate . 

For the Board of Assessors 
By—W. F. MORRISSEY 
Deputy Assessor 

(Receipted bills shown) 


51 Petitioners Exhibit “2” 

The Commonwealth of Massachusetts 
City of Boston 

Notice of Poll Tax 
January 1, 1938* 

Office of the 
Collector of Taxes 

June 14, 1938 
Date of Issu¬ 
ance. 

The Collector has no power under the law, to waive or 
alter interest or charges and fees. Interest will be charged 
from October 1, on all taxes remaining unpaid after No¬ 
vember 1, 1938. CHECKS, DRAFTS OR MONEY OR¬ 
DERS, must be made payable to The City of Boston. If 
receipt is desired, an addressed envelope with BOTH 
COPIES OF THIS BILL should be enclosed. 

YOU ARE HEREBY NOTIFIED THAT YOUR 
193S POLL TAX IS $2.00 

Due and payable within thirty days from the date 
of the issuance of this notice. 

Int. 

Demand. 

Charges & Fees... 
Total . 

JAMES J. SWEENEY 
467 TREMONT ST. 

No. 829 

ABATEMENT—application for abatement or exemption 
must be filed in writing on an approved form with THE 
BOARD OF ASSESSORS on or before Oct. 1, 1938. 
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This form approved by Henry F. Long, Commissioner 
of Corporations and Taxation 

•Supplementary B of E Dec. 20—Taxes are payable at 
the Collector's Office—Citv Hall Annex, Boston, Mass., 
MERRITT THOMPSOX, Collector of Taxes 


52 Petitioner's Exhibit “ 3” 

The Commonwealth of Massachusetts 
City of Boston 

Notice of Poll Tax 
January 1, 1937 

Xo. 7S6 

Office of the Collector 
of Taxes 

May 15, 1937—date 
of issuance 

The Collector has no power under the law, to waive or 
alter interest or costs. 

Interest will be charged from October 1st on all taxes 
remaining unpaid after Xovember 1, 1937. 

CHECKS, DRAFTS OR MOXEY ORDERS, must be 
made payable to The City of Boston. If receipt is desired, 
a self-addressed stamped envelope with BOTH COPIES 
OF THIS BILL should be enclosed. 

This form approved by Henry F. Long, Commissioner of 
Corporations and Taxation. 

YOU ARE HEREBY XOTIFIED THAT YOUR 
1937 POLL TAX IS $2.00 

due and payable within thirty days from the date of 
the issuance of this notice. 

Interest . 

Demand. 

Costs . 

Total 

JAMES J. SWEEXEY 
467 Tremont St., 

Boston, Mass. 

Ward 

5 

Precinct 

1 
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(written in pencil on face of receipt—is the following: 
“Please return receipt in enclosing addressed envelope— 
JJS” 

ABATEMENT—application for abatement or exemption 
must be filed in writing on an approved form with the 
BOARD OF ASSESSORS on or before October 1, 1937. 

This tax is payable at the Collector’s Office, City Hall 
Annex, Boston, Mass.—JOHN F. DOHERTY Collector of 
Taxes 

53 Petitioner’s Exhibit “4” 

The Commonwealth of Massachusetts 
City of Boston 

No. 796- DEMAND Poll Tax 

1936 June 15, 1936 

CHECKS, DRAFTS OR MONEY ORDERS must 
be made payable to the City of Boston. In compli¬ 
ance with the law hereby DEMAND of you payment 
of your 1936 poll tax. $2.00 

You are herein* notified that if said amount together with 
the INTEREST, COSTS AND CHARGES thereon, is not 
paid within 14 days from this date, with THIRTY FIVE 
CENTS for this DEMAND the collection of said tax will 
be ENFORCED ACCORDING TO LAW. 

Interest . 

Demand.35 

Total $. 

JAMES J. SWEENEY 
467 Tremont St., 

Boston, Mass. 

WARD 

5 

PRECINCT 

1 

This tax is payable at the Collector’s Office, City Hall 
Annex, Boston, Mass. JOHN F. DOHERTY, Collector of 
Taxes. 
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54 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 93 

James J. Sweeney, Petitioner 
vs. 

District of Columbia, Respondent. 

I, Grayce McGraw. Reporter for the Board of Tax Ap¬ 
peals for the District of Columbia, do hereby certify that 
the above and foregoing record is a true, complete, and cor¬ 
rect transcript of my shorthand notes taken at the hearing 
before Jo. V. Morgan. Member Sole. November 30, 193S. 

IN WITNESS WHEREOF. 1 have hereunto set my hand 
tills 5th day of December, 193S. 

GRAYCE McGRAW 
Reporter 

55 Before the Board of Tax Appeals for 

the District of Columbia 

Docket No. 93 

James J. Swef.xey, Petitioner 
vs. 

District of Columbia, Respondent 

Transcript of Testimony Taken at Washington. D. C., 

•Jannarg 23. 193!) 

JO. Y. MORGAN 
Member Role 

GRAYCE McGRAW 
Reporter 

56 Before the Board of Tax Appeals for 

the District of Columbia 

Docket No. 93 

James J. Sweeney. Petitioner. 

v. 

District of Columbia. Respondent. 

Now on this 23rd day of January, 1939, the above entitled 
cause comes on to be heard, pursuant to legal notice given 
to all parties, at which hearing petitioner is represented 
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by J. A. Cantrel, Esq., respondent being represented by 
Glenn Simmon, Esq.: and all parties announcing ready for 
trial, the following proceedings were had, to wit: 

57 By the Board: What do you have this morning? 

Mr. Cantrel: Additional evidence. 

James J. Sweeney, the petitioner herein, being first duly 
sworn on his own behalf, deposes and says: 

Direct Examination 

By Mr. Cantrel: 

Q. State your name? A. James J. Sweeney. 

Q. Mr. Sweeney, I hand you letter dated October 22, 
193S, purporting to be a lettei* from Homer Cummings, At¬ 
torney General, addressed to James J. Sweeney. Can you 
identify that? A. Yes, that is a letter of appointment 
from the Attorney General, Department of Justice. 

Mr. Cantrel: I want to introduce this in evidence. 

By the Board: Do you have any objection, Mr. Simmon ? 

Mr. Simmon: No, but it is immaterial. It does not re¬ 
late to the date on which this tax was assessed. 

By the Board: The exhibit will be received in evidence, 
subject to your objection. 

Mr. Cantrel: I would like to substitute copies for these 
exhibits I am going to introduce. 

Bv the Board: All right. 

58 Q. Mr. Sweeney, do you have your marriage cer¬ 
tificate? A. Yes. 

Q I hand you what purports to be your marriage certifi¬ 
cate. Is that the certificate that you received at the time 
of vour marriage ? A. Yes. 

Mr. Cantrel: I wish to introduce this in evidence. 

Mr. Simmon: Xo objection. 

Bv the Board: Exhibit “2” will be received in evi- 
dence, with leave to substitute a copy. 

Q. I hand you another document and ask you if you can 
tell us what that is ? A. It is my Will executed by me Sep¬ 
tember 27, 1924. 

Mr. Cantrel: I wish to introduce this in evidence. 

Bv the Board: Exhibit ‘‘3’' will be received in evi- 
dence. 

Mr. Simmon: Xo objection. 
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Q. I hand you letter dated January 1, 1925, addressed to 
James J. Sweeney, 467 Tre: .out Street, Boston, Massa¬ 
chusetts, and ask you what that is? A. This is a letter 
from O. W. (.’lark, Chief, Adjusted Compensation Division, 
United States Veterans' Bureau, forwarded to me on my 
adjusted service certificate. 

59 Mr. Cantrel: I wish to introduce this in evidence. 
Mr. Simmon: Xo objection. 

By the Board: Exhibit “4" will be received in evidence. 
Q. I will hand you copy of letter dated July 26, 1933, ad¬ 
dressed to Postmaster, Boston, Massachusetts. Can you 
identify that ! A. Yes. I wrote that asking that mv mail 
be forwarded to me at the Department of Justice. 

Mr. Cantrel: I introduce this in evidence. 

Mr. Simmon: Xo objection. 

By the Board: Exhibit “5" will be received in evidence. 
It is understood that all the evidence should be put in the 
record, because either side may take it to the Court of Ap¬ 
peals. If I find that it is not material, I will disregard it. 

Q. I hand you copy of another letter dated July 18,1933. 
Can you identify that ? A. This is a copy of a letter that 
John J. Attridge, Assistant Register of Deeds, Boston, 
Mass., addressed to the Honorable Joseph A. Maynard, 
Collector of the Port of Boston, Custom House, Boston, 
Mass. 

Mr. Cantrel: I introduce this in evidence. 

By the Board: Exhibit **6' ? will be received. 

60 Q. I hand you copy of letter dated April 11, 1933. 
Can you identify that ? A. I can. This is a copy of 

letter signed by George Holden Tinkham, addressed to 
Honorable David I. Walsh, United States Senator. 

Mr. Cantrel: I offer Exhibit “7” in evidence. 

By the Board: The exhibit will be received. 

Mr. Simmon: I think all these letters are immaterial. 

By the Board: What is the purpose of this testimony. 
Is it to prove the residence ? 

Mr. Cantrel: To show a continuation all the way through 

that he claimed Boston, Massachusetts, as his domicile. 

Bv the Board: The letter does not sav so. The letter 
» • 

states that Mr. Attridge says he lives at 467 Tremont 
Street, Boston. 

Mr. Cantrel: How do these gentlemen know it unless 
Mr. Sweeney represented himself as having lived there. 
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By tlie Board: My duty is to find out the facts, as to 
whether or not Mr. Sweeney was domiciled in Massachu¬ 
setts. I am not going: to let the opinion of Mr. Attridge, or 
Mr. Tinkham, or anyone else tell me that. I will receive 
them in evidence but I don't consider them material 


61 at all. In the first place, Mr. Tinkham does not say 
that Mr. Sweeney told him he was domiciled there. 

Mr. Simmon: I think all those letters are immaterial. 

By the Board: Exhibits “6” and “7” will he admitted 
in evidence over the objection of Mr. Simmon. 

Q. I hand you copy of a letter dated January IS, 1939— 
no, Julv IS, 1933. Can vou identifv that? A. Yes. This 
is a copy of a letter signed by .T. A. Maynard, Chairman, 
Democratic State Committee, addressed to Honorable 
Homer S. Cummings. 

Mr. Cantrel: We offer this in evidence. 


Mr. Simmon: Same objection. 

By the Board: Exhibit “S'* will be received subject to 
the objection of Mr. Simmon. 

Q. Mr. Sweeney, are you a member of the bar of the 
District of Columbia ? A. I am. 


Q. State whether or not the record of that association 
shows—state what their record shows with respect to your 
address ? 


By the Board: I don’t think that is the way to show 
that. It seems to me we ought to have a copy of it if it is 
important. I have to take judicial notice of these facts. 
If I went down there and told them I was from 


62 Hawaii they would put it on the record. If Mr. 

Simmon has no objection I think we can shorten the 
record by letting it show that those records show he is from 
Massachusetts, but as far as I am concerned it does not 
prove very much. It proves Mr. Sweeney told the clerk of 
the Court, or some one connected with the admission of 
lawyers to the bar, that he was from Massachusetts, or 
whatever the records show’. 


Mr. Cantrel: Well, either Mr. Sweeney has been lying 
for 25 years, or else he was domiciled in Massachusetts, 
according to these letters. 

By the Board: I don’t think that is a fair statement. I 
don’t think that necessarily follows. I am going to let it 
go in the record, subject to be disregarded if it is not ma¬ 
terial. 
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A. The certificate of my admission to the bar, dated Oc¬ 
tober 4, 1921, states in—states on its face that I am ad¬ 
mitted to the bar from the state of Massachusetts. 

Mr. Cantrel: That’s all. 

Cross-Examination 

By Mr. Simmon: 

Q. Mr. Sweeney, does your name as a government em¬ 
ployee appear on the register of the Department of Jus¬ 
tice? A. Yes. 

63 Q. Does it indicate the state of your residence, or 
domicile? A. It does. The register of the Depart¬ 
ment of Justice of 1929, to date, evidences that I was ap¬ 
pointed as attorney from the state of Massachusetts. 

Q. State whether or not you filed an income tax return 
with the United States for 1936? A. 1 did. 

Q. What address was given on that return ? A. My local 
address 1712—16th Street and Boston— 
i By the Board: You can get a copy of that, can’t you? 
Let’s get it in the record. That is important. 

Re-direct Examination 

By Mr. Cantrel: 

Q. Mr. Sweeney, I hand you copy of federal income tax 
return for the calendar vear 1936 and ask vou if that is a 
copy of the return you filed ? A. This is a copy I retained 
in my possession and to the best of my recollection it is an 
exact copy of the original that I filed and sent to the Inter¬ 
nal Revenue at Baltimore. 

Q. This was filed in Baltimore? A. Yes. 

Mr. Cantrel: We introduce this in evidence. 

Mr. Simmon: I have no objection. 

Bv the Board: The exhibit will be received as exhibit 
“9”. 

64 Q. I hand you what purports to be a copy of the 
individual income tax return for the year 1937—I 

will ask you first, did you file a federal income tax return? 
A. Yes. 

Q. With what office ? A. The office at Baltimore. 

Q. Can you identify that paper? A. Yes, this is a copy 
of the income tax return which I kept in my possession and 
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to the best of my recollection this one is an exact copy of 
the one I sent to the Collector. 

Mr. Cantrel: I think that should be in the record. 

Mr. Simmon: I have no objection. 

By the Board: The exhibit will be received as Exhibit 
“ 10 ”. 

Re-Cross Examination 
By Mr. Simmon: 

Q. Mr. Sweeney, you stated at the first hearing that you 
had never filed an income tax return in the state of Massa¬ 
chusetts, 1 believe? A. I did not. I have not filed an in¬ 
come tax up to date—not to date. 

Q. Xor paid any income tax ? A. Xow just a moment. 
Let’s make it clear. I have filed an income return to this 
date, yes. Let’s take one thing at a time. 

65 By the Board: Mr. Simmon asked you if you 
didn’t testify at that time, at the time of the last 

hearing, that you did not file an income tax return. 

A. The record speaks for itself. 

Q. Do you know when the income tax law for the state 
of Massachusetts was first enacted? A. Last week I ex¬ 
amined the laws of the State of Massachusetts and I found 
that an income law has been in effect since 1916. This tax, 
however, may I say is levied on income during the preced¬ 
ing taxable year, providing that the salaries of employees 
of the United States Government shall not be taxed. And 
I was under the impression those federal employees not 
being taxed, that I did not have to pay a tax. 

Mr. Simmon: 1 object to that answer and ask that the 
last part of his answer be stricken out with—that which 
has reference to the provisions of the law with respect to 
United States government employees and with respect to 
what his impression was. 

By the Board: Sustained, and it will be considered 
stricken. 

Q. Mr. Sweeney, in the motion made by respondent in 
this case to increase the tax due the District of Columbia, 
it was required that certain information with respect to the 
value of your stock on July 1, 1937, and amount of money 
which you had deposited in savings accounts be fur- 

66 nished. Have you that information? A. I have. 
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Q. Will you state to the reporter the value of the United 

States Steel stock on July 1 1937? 

• * • • 

Mr. Cantrel: I object to the question. I don’t think the 

Board has jurisdiction, under the law, to inquire into any¬ 
thing that is not before the Board. 

By the Board: This is an appeal from an assessment of 
personal property and the law states that the Board may 
increase the assessment. I believe it would have the right 
anyhow under proper facts because it is not a court. It is 
an administrative body. I don’t believe it could increase 
the liability of the taxpayer by creating a taxable liability 
in some other field of taxes, such as real estate, but where 
you have attacked the assessment I think the assessment it¬ 
self may be increased and the only thing I require, and I 
am not sure I have a right to require that, is that the Dis¬ 
trict by some pleading—to file some pleading claiming this 
increase. I don’t think it is fair for them to come to the 
hearing and for the first time make an oral claim for an 
increase. I think the other side should have an oppor¬ 
tunity to present their side of it. Here Mr. Simmon has 
filed a motion to increase the assessment. I think 
67 an answer would have been better. It is here before 
us and it states the ground for it. You represent the 
petitioner and have had ample opportunity to know the 
basis of his claim. I don't see why it could not be increased, 
if the facts support it. I will overrule your objection to 
the question. 

Mr. Cantrel: Exception to the ruling. 

By the Board: Exception will be allowed. 

A. On July 1, 1937, the value was $100.25. 

Q. The value of the five shares ? A. Yes. 

Q. And what amount of money have you had on deposit 
in savings bank? A. $3,S00—where? 

Q. Anywhere? A. $3,898.27. 

By the Board: Was that in addition to what you re¬ 
ported in your return? Does that include that? 

A. The only amount I reported in my return was an 
amount in a checking account within the District. The sum 
I am giving now is in banks in the city of Baltimore. 

Q. Mr. Sweeney, am I correct in the recollection that on 
your previous examination you testified that other than '* 
the government bonds, state or municipal bonds that these 
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68 five shares, and in addition, some stock in the Po¬ 
tomac Electric Power Company, that the savings 

accounts which you have just now referred to, and five 
shares of United States Steel were the only intangibles 
held by you on July 1, 1937? A. I had 10 shares of Con¬ 
solidated Electric Company stock in Baltimore which I 
owned on that date. 

Q. And that includes all the intangibles? A. It covers 
everything—the United States Steel, cash, and in addition 
to that five shares of Potomac Electric Power stock. 

Q. What was the value of the Consolidated stock? A. 
The information given me by the brokerage house as of 
July 1, 1937, the value of the Consolidated was 65 7/S a 
share. 

Q. Then it would be ten times 65 7/8? A. Yes. 

By the Board: Do I understand that in addition to the 
five shares of United States Steel, money in the bank in 
Baltimore, and the Consolidated, that he owns Potomac 
Electric Power stock ? 

A. Yes. 

Q. With respect to the payment of poll taxes in the state 
of Massachusetts I presume you are familiar with the law 
providing for payment of those taxes? A. I assume that 
I am. 

69 Q. May 1 ask if you know whether or not Chapter 
51 of the general statutes of Massachusetts requires 

that the assessor or assistant assessor annually make a list 
containing the names and ages of every person over 20 
who is liable to be assessed for poll taxes and that Chapter 
59 provides for assessment and that no person may vote 
unless his name appears on those lists? 

By the Board: 1 don’t see that that is material. 

Mr. Cantrel: I object to that as immaterial. 

By the Board: Do you have copies of the law, Mr. Sim¬ 
mon ? 

Mr. Simmon: Xo, I have not. 

A. If your Honor please, 1 think with respect to the ques¬ 
tion I will say that in paying my poll taxes the bills were 
issued to me at 467 Tremont and I assumed the officers of 
Boston had done their duty and that in issuing the bills it 
was done in accordance with the statute. 
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By the Board: I would like to know whether or not the 
law requires a person to pay a poll tax in order to vote. 

A. My understanding is that the law does require the 
payment of poll tax as a condition precedent. 

70 By the Board: Does the law state that you have 
to pay a poll tax before you can vote. If that is the 

effect of the Massachusetts law let's get it in the record. 
Do you agree that that is the effect of the Massachusetts 
law? 

Mr. Simmon: Xo, that is the law. That’s all. 

By the Board: What I am concerned with is what is the 
value of these securities July 1, 1938. There are two hear- 
iiiurs here. 

Q. On July 1, 1938, what was the value of the 5 shares of 
United States Steel stock? 

Mr. Cantrel: I object to that. I think copy of the re¬ 
turn will show he has already paid the taxes on the 1938 
one. 

Bv the Board: We are talking about the District of Co- 
lumbia. What Mr. Simmon is concerned with is what the 
value of the stocks was on July 1, 1938. He has already 
testified irenerallv what thev were. 

Mr. Cantrel: I make the same objection to 1938 as to 
1937. 

By the Board: Overruled and exception allowed. 

71 Q. The value of the United States Steel on July 1, 
1938, was how much ? A. $56.50. 

Q. For the full five shares? A. Xo, per share. 

Q. What was the value per share of the Consolidated 
stock? A. 70% per share. 

Q. On July 1, 1938, what amounts did you have on de¬ 
posit in savings accounts anywhere, other than that which 
was reported in your return ? A. $3,980.60 in banks in the 
state of Maryland. 

Q. And is it correct that other than those intangibles 
which you have just mentioned, namely: the United States 
Steel, Consolidated stock, and saving accounts, in addition 
thereto federal, state, and municipal bonds, and the Elec¬ 
tric Power stock, did you own any other intangibles on 
July 1, 1938? A. I did not, to the best of my belief. 

By the Board: Let’s find out if you know, whether or 
not Massachusetts has any intangible tax? 
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A. To the best of mv knowledge the income tax law of 
1916 which applies to personal property, includes intan¬ 
gible personal property. 

Bv the Board: I mean whether or not tliev have an ad 
* • 

valorem intangible personal property tax in Massachusetts 
like in the District of Columbia. 

72 A. The commonwealth taxes on the income de¬ 
rived—it does not tax the principal of it. 

By the Board: Mr. Simmon have you any evidence to 
introduce ? 

Mr. Simmon: Xo. 

Bv the Board: I will be glad to listen to vour arguments 
and then you can supplement them with briefs, or you may 
file briefs if you desire and in the meanwhile if either side 
has omitted putting in any evidence, you may come back 
and put it in. 

Re-Direct Examination 

By Mr. Cantrel: 

Q. Mr. Sweenev, state whether or not vou have made anv 
return under the commonwealth of Massachusetts or any 
personal property return ? A. I have. 

Q. For the year 1937 or 1938, or both? A. It ends 1936, 
1937, and 1938. The calendar years because the income 
tax law is levied upon a calendar year basis as distinguished 
from a fiscal year in the District. 

Bv the Board: Did I understand vou to sav you filed an 

• 4 • • 

income tax return? 

A. ^ es. 

73 By the Board: As you are required to do under 
the law? 

A. Yes. 

Q. When were your income tax returns filed in Massa¬ 
chusetts? A. December 27. 1938. I addressed a letter to 
E. E. George, Income Tax Director, Boston, Massachu¬ 
setts, saying, “My dear George:”. 

By the Board: Xow that is a self-serving declaration. 
What date did you file your return? 

A. December 27 I filed my income tax return for the 
calendar years 1936 and 1937 and paid the tax due thereon. 
Q. Did you file an income return with the state of Mas- 
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saehusetts for 193S? A. Yes, sir, January 14, 1939, I for¬ 
warded my income tax return to the income tax office for 
the calendar year ending December, 193S. 

Q. Can you identify this letter ? A. Yes, this is the let¬ 
ter I received from Elmer George acknowledging receipt 

of mv letter of Januarv 14. 

• • 

Mr. Cantrel: AYe would like to introduce this in evidence. 

By the Board: The exhibit will be marked petitioner’s 
Exhibit “11'’ and received in evidence. 

Air. Simmon: Xo objection. 

Bv the Board: Is it correct that at the time of the first 
hearing no income tax return had been filed in the 
74 state of Massachusetts. It that or is it not correct? 

A. It is correct that no income tax return had been 
filed for 1936 or 1937. Of course, I could not file one for 
1938 at that time. It is a fact that I had not filed any in¬ 
come tax return when we had the first hearing—that I had 
not filed one in the state of Massachusetts. 

Mr. Cantrel: That's all. I don’t care to argue the case. 
I would like to submit a brief. 

By the Board: All right, let the record show that brief 
was filed by petitioner the day of hearing and that the re¬ 
spondent is given until January 30 to file brief. 


75 Petitioner's Exhibit “1 ” 

Department of Justice 
Washington, D. C. 

October 22, 1938. 

Mr. James J. Sweeney, 

Claims Division, 

Department of Justice. 

Dear Air. Sweeney: 

You are hereby transferred from Attorney to Special 
Attorney in the Claims Division, Department of Justice, 
effective November 1, 1938, for the period not to extend be¬ 
yond June 30, 1939, with salary at the rate of $4000 per 
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annum, payable from the appropriation for “Pay of Spe¬ 
cial Assistant Attorneys, United States Courts.” 

You should execute and return the enclosed affidavits. 

Respectfully, 

/s/ HOMER CUMMINGS 
Attorney General 

By the Attorney General: 

/s/ JOSEPH B. KEENAN 

The Assistant to the Attorney General 

76 Petitioner’s Exhibit “2” 

I HEREBY CERTIFY, That on this 9th day of August 
One Thousand Nine Hundred and Twenty Four at Hagers¬ 
town, Md. James T. Sweeney, Boston, Mass and Viola M. 
Boyer, Baltimore, Md. were by me united in Marriage in 
accordance with the License issued by the Clerk of the 
Circuit Court for Washington County, in the State of 
Maryland. 

JOSEPH Y. IRWIN 
Pastor of First Baptist Church 
(Official Character) 

This Certificate to be Given to the Contracting Parties 

77 Petitioner’s Exhibit “3” 

I, James J. Sweeney of Boston, Massachusetts, declare 
this to be my last will, hereby remaking all will and testa¬ 
mentary papers at any time heretofore made by me. 

I devise and bequeath all the estate and effects whatso¬ 
ever and wheresoever, both real and personal, to which I 
may be entitled, or which I may have power to dispose of 
at mv decease, unto mv dear wife, Viola Mav Sweenev, ab- 
solutely; and I appoint here sole executrix of this my will; 
and should our union be blessed with children I direct that 
she be appointed guardian of such infant children during 
their respective minorities. And I direct that she be ex¬ 
empt from giving any surety or sureties on her official bond 
as executrix. In witness whereof I have hereunto set my 
hand this twenty-seventh (27) day of September, 1924. 

' /s/ JAMES J. SWEENEY 
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The foregoing instrument was subscribed, sealed, pub¬ 
lished and declared bv James J. Sweenev, as and for his 
list Will and Testament in our presence and in the pres¬ 
ence of each of us and me, at the same time, at his request, 
in his presence and in the presence of each other, hereunto 
subscribe our names and residences as attesting witnesses 
this 27th day of September, 1924. 

/s/ M. F. LUTZ 141 R St. X. E. Washington, D. 0. 

/*/ F. R. SMITH The Cairo, 1615 Q St. X. W. Washing¬ 
ton, I). C. 

/s/ A. V. SMITH 2017 Allen Place, X. W. Washington, 

D. C. 

/s/ C. E. PHILLIPS 951 Shepherd St. X. W. Wash¬ 
ington, D. C. 

78 Petitioner's Exhibit “4” 

United States Veterans Bureau 
Washington 

January 1,1925. 

In reply refer to: 

0.21 MC 

Mr. James Joseph Sweeney, 

467 Tremont St., 

Boston, Mass. 

Dear Sir: 

I have the honor to transmit to you herewith your Ad¬ 
justed Service Certificate, issued pursuant to the World 
War Adjusted Compensation Act, in the amount of 
81570.00, based upon the amount of your Adjusted Service 
Credit, as certified to this Bureau by the Department which 
you last served while in the Military or Xaval forces of 
the United States. 

If correspondence be necessary with this Bureau in re¬ 
gard to your Adjusted Compensation, you are respectfully 
requested to refer to A 2726265. 

For the Director 

O. W. CLARK 

Chief, Adjusted Compensation Division 


me. 
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79 Petitioners Exhibit “5” 

Washington, I). (’., 
July 26, 1933 

Postmaster, 

Boston, Massachusetts. 

Dear Sir: 

Please forward all mail addressed to me at my residence, 
467 Tremont Street, Boston, Massachusetts, to Depart¬ 
ment of Justice, Washington, D. C. 

Thanking you for this courtesy, I remain 

Very sincerely, 

JAMES J. SWEENEY. 

80 Petitioner’s Exhibit “6” 

COPY 

Registrv of Deeds 
Suffolk County 

Wm. T. A. Fitzgerald, Register 

Pemberton Square. Boston. 
July 18, 1933. 

Honorable Joseph A. Maynard, 

Collector of the Port of Boston, 

Custom House, Boston, Mass. 

My dear Collector: 

This will introduce to vou mv friend, James J. Sweenev. 

* * ' * • 

of 467 Tremont Street, Boston, Mass., who was an attor¬ 
ney in the Court of Claims Division, Department of Jus¬ 
tice, Washington, D. C. 

He is a regular registered Democrat whom I have known 
favorably and well for twenty-five years. 

Any kindness that you may show him, will be appreci¬ 
ated by him and me. 

Sincerely yours, 

(Signed) JOHN J. ATTRIDGE, 

Assistant Register. 
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COPY 


Mv dear Senator: 


April 11, 1933 


The bearer of this letter is Mr. James J. Sweeney of 467 
Tremont Street. Boston, whom I have known very favor- 
ablv for a number of vears and who has a matter which he 
wishes to discuss with you. 

Mr. Sweeney has been in the Government service here in 
’Washington since the termination of his Navy service 
shortly after the "World "War. Because of his experience 
and training as a lawyer in the Xavv Department, in June 
of 1928 he was transferred from his Civil Service position 
in that Department to a non-Civil Service position in the 
Department of Justice, to aid in presenting the Govern¬ 
ment's case in the arbitration of claims of German Na¬ 
tionals for property seized by the United States during the 
"World War. His appointment in the Department of Jus¬ 
tice was non-political, except the congressional delegation 
then in Washington gave him a pro forma endorsement, 
one Republican only declining to join the endorsement on 
the ground that Mr. Sweeney was a Democrat. 

Upon the conclusion of the arbitration work upon which 
he was engaged in February of 1932, Mr. Sweeney was ap¬ 
pointed as Attorney in the Bureau of Suits against the 
United States. 

Mr. Sweeney has an excellent record and has the sup¬ 
port of his superiors in the Department. 

With cordial regards, I remain 

Sincerelv vours, 

s GEORGE HOLDEN TINKHAM 

The Honorable David I. Walsh, 

United States Senate, 

Washington, D. C. 






i 
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82 Petitioner’s Exhibit “8” 

Democratic State Committee 
92 State Street 
Boston, Massachusetts 

July IS, 1933 

Honorable Homer S. Cummings, 

Attorney General of the United States, 

'Washington, D. C. 

My dear Mr. Cummings: 

I am interested in the candidaev of James J. Sweenev of 

* » 

467 Tremont Street, Boston, who is seeking appointment as 
an attorney in the Court of Claims Division, Department 
of Justice. He is anxious that he be temporarily em¬ 
ployed as Special Assistant to the Attorney General until 
such time as his permanent employment in the Department 
may become effective. 

Mr. Sweeney's services in connection with the defense 
of the German Shi]) Claims were highly commended by the 
War Claims Arbiter, Honorable James W. Remick. 

Trusting that vou will consider his candidaev for this 
appointment, I am, with kind personal regards, 

Sincerelv vours, 

(Signed) J. A. MAYNARD 
Chairman 

S3 Petitioner’s Exhibit **9” 

Individual Income Tax Return 

For Net Incomes of Not More Than $5,000 
Derived Chiefly From Salaries and Wages 

For Calendar Year 1936 

To be filed with the Collector of Internal Revenue 
for vour district on or before March 15, 1937 

Copy to be Retained by Taxpayer 

If you need assistance in preparing this return, go to a 
Deputy Collector or to the Collector's Office 
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James J. Sweeney Legal Residence 

1712—16 St. X. W. 467 Tremont St. 

Wash. D. C. Boston, Mass 

Occupation Lawyer 

1. Are you a citizen or resident of the United States? 
Yes 

2. Were vou married and living with husband or wife 
during your taxable year? Yes 

3. Was a separate return filed by husband or wife? No 

4. If not married, were you head of a family during your 
taxable year (see instruction 14f for definition)? No 

o. How many dependents (except husband or wife) re¬ 
ceived their chief support from you during your taxable 
vear ? 

6. State date and nature of any change under questions 
2, 4 or 5 during the years. 

Income 


1. Salaries, wages, commissions, fees, 

etc. (From Schedule A) .$4000.00 

2. Dividends. (From Schedule B) . 

3. Interest on bank deposits, notes, 

mortgages, and corporation bonds (From 
Schedule C) . 166.94 


4. Interest on bonds upon which a tax 
of 2 c /c was paid at source. (From Sched¬ 
ule D) . 

3. Other income (including income from 
fiduciaries, etc) (From Schedule F) . 

6. Total Income in Items 1 to 5.$4166.94 

Deductions 

7. Contributions. (From Schedule G) . 

8. Taxes paid. (From Schedule H) . 

9. Interest paid. (From Schedule I) . 

10. Losses by fire, storm, bad debts, etc. 


(From Schedule J) . 

11. Total Deductions in Items 7 to 10. 

I 

Computation of Tax 

12. Net income for normal tax pur¬ 
poses (item 6 minus item 11) .$4166.94 
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13. Less: Earned income credit .... $400.00 

14. Personal exemption. 2500.00 


15. Credit for dependents. (Ex¬ 
plain in Schedule K) . 2900.00 

16. Balance taxable at 4 c /( (item 12 

minus items 13, 14 and 15) .$1266.94 

17. Total income tax (4% of item 16). $50.6S 


18. Less: Income tax paid at source 

on tax-free covenant bonds 
(2% of item 4) . 

19. Income tax paid to a foreign 
country or United States 
possession (Attach Form 1116) 

20. Balance of Tax (item 17 minus 


items 18 and 19) . $50.68 

Taxpayer’s record of Payments 

Check Bank or 


Payment Amount Date or M.O. Xo. Office of Issue 

First $ 

Second $ 

Third 

Fourth 

An amended return must be marked ‘‘Amended" at top of 
return. Checks and drafts will be accepted only if 
payable at par. 

S4 Respondent's Exhibit 

United States 

1937 Individual Income Tax Return 1937 

Treasury Department (Form 1040A) Internal Revenue 

Service 

Duplicate Copy 

Important One duplicate copy must be filed with original 

return. ($5 

Print Name & Home Address Plainly Below 

James J. Sweeney Legal Address 

1712—16th St., X. W. 467 Tremont St., 

Washington, D. C. Boston, Mass. 
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Income 

I. Salaries and other compensation 
for personal services (From Schedule 

B) .$3,583.24 

I 2. Dividends /. S5.00 

3. Interest on bank deposits, notes, 

mortgages, etc. 94.07 

4. Interest on corporation bonds .... 

5. Total income in items 1 to 4.$3,762.31 

$3,762.31 

Deductions 

6. Contributions paid (From Schedule 

C) J ... 

7. Interest paid (From Schedule D).. 

8. Taxes paid (From Schedule E)... 

9. Other deductions authorized by 

law (From Schedule F) . 

10. Total deductions in items 6 to 9.. 

Computation of Tax 

II. Xet income for normal tax pur¬ 
poses (item 5 minus item 10). $3,762.31 

12. Less: Earned income credit 

(From Sched. G) . $376.23 

13. Personal exemption (From 

Schedule A). 2500.00 

14. Credit for dependents 

(From Sch. A) . 2,876.23 

15. Balance taxable (item 11 minus 

items 12,13, & 14). 886.08 

16. Total income tax (4 c /c of item 15) 

17. Less: Income tax paid at source 

on tax-free covenant bonds 
IS. Income tax paid to a 

foreign country or IT. S. 
possession (Accath Form 
1116) . 

19. Balance of tax (item 16 minus items 17 and 
18). 35.44 
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Schedule A—Explanation of Credits Claimed in Items 13 

& 14 

(a) Personal Exemption (b) Cr. for Dependents 

Status No. of 

Months Dur¬ 
ing Yr. in 
each Status 

Single, or married and 
not living with husb. 
or wife / 

Married and living with 

husband or wife . 12 

Head of family (explain 

below). 

Reason for credit—marital exemption 
Name of dependent & 

relationship—Mrs. Viola B. Sweeney, Wife 

85 Pctitioner's Exhibit 4i 10 ” 

Schedule B—Income from Salaries & Other Compensation 

for Personal Services 

U. S. Department of Justice $3,583.24 

Schedule G— Computation of Earned Income Credit 

(b) For Net Income in Excess of $3,000 

Item 1, page 1 (but do not enter more than $14,000 

Net Income (item 11, page 1) .$3,762.31 

Earned income credit (10% of item 1 or 11, which¬ 
ever is smaller, but do not enter less than $300) 376.23 

Questions 

1. What is your occupation—Lawyer 

2. Check whether you are a citizen or a resident alien— 
(citizen checked) 

3. If you filed a return for 1936 to which Collector’s 
Office was it sent ! Baltimore, Maryland. 


Name of 
Credit Dep. & Re- 
Claimed lationship 


/ / 
$2,500 
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86 Petitioner's Exhibit “11” 

The Commonwealth of Massachusetts 
Department of Corporations and Taxation 
Income Tax Division. 

Henry F. Long 
Commissioner 
Elmer E. George 

Income Tax Director 

40 Court Street, Boston 

January IS, 1939 

Mr. J. J. Sweeney, 

Department of Justice, 

'Washington, D. C. 

Dear Sir: 

This is to acknowledge your letter of January 14th en¬ 
closing vour tax return for the calendar vear 1938. It is 
true that under the Massachusetts Law we tax only the 
income received from intangible personal property and do 
not tax the principal. 

Very truly yours, 

/%/ ELMER E. GEORGE 
Income Tax Director 

EEG/MFG 

87 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 93 

James J. Sweeney Petitioner 
vs. 

District of Columbia Respondent 

I, Grayce McGraw, Reporter for the Board of Tax Ap¬ 
peals for the District of Columbia, do hereby certify that 
the above and foregoing transcript is a true, complete, and 
correct copy of my shorthand notes taken at the proceed¬ 
ing before Jo. V. Morgan, Member Sole, January 23, 1939. 
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IN WITNESS WHEREOF, I have hereunto set my hand 
this 30th dav of January, 1939. 


Reporter 

Endorsed on Cover: No. 7361. Sweeney, Petitioner, v. 
District of Columbia United States Court of Appeals for 
the District of Columbia Filed Mar 7—1939 Joseph W. 
Stewart, Clerk 




I 


In the United States Coitrt of Appeals 
for the District of Columbia 

_ l 


January Term, |l 939 


No. 7361 


James J. Sweeney, petitioner 

vs. j 

District of Columbia, Respondent 


BRIEF FOR PETITIONER 

I 

! 


Joseph A| Cantrel, 

Attorney for James J. Sweeney , 

Petitioner. 

i 


I 



RansdelJ Incorporated. Printers, Washington. D. C. 


I 









INDEX 


Page 

Statement of the Case. 1 

Statement of Facts. 1 

Argument. 3 

Conclusion.9 

TABLE OF CASES CITED 

Page 

Atherton vs. Thornton (1835) 8 N. H. 180. 4 

Newman vs. United States, ex rel Frizzell, 43 D. C. 
App. 53, 70. 4 

Pickering vs. Minch (1906) 48 Oreg. 500 87 Pac. 763 
9 L. R. A. (N. S.) 1159. 4 

Thorndike vs. City of Boston (1840) 1 Mete. (Mass.) 
242 . 5 

Sears vs. City of Boston (1840) 1 Mete. (Mass.) 250, 
251, 253 . 5 

Shelton vs. Tiffin (1848) 6 How. 163. 6 

Commonwealth vs. Emerson (1861) 1 Pearson (Pa.) 204 6 

Fulham vs. Howe (1888) 60 Vt. 351. 6 

Newman vs. United States (1915) 43 App. D. C. 51, 
reversed in 1915 in 238 U. S. 537. 6 

Harding vs. Standard Oil Co. (1910) CC 182 Fed. 421, 
426 . 6 

Barclay’s Est. (1918) 259 (Pa.) St. 401. 6 

Bd. of County Com’rs. vs. Leonard (1896) 57 Kans. 534 6 

Metro. Life Ins. Co. vs. Board of Assessors, etc. (1905) 
115 La. 698, affirmed in 205 U. S. 395. 6 

Bluefields Banana Co. vs. New Orleans (1897) 49 La. 
Ann. 48. 6 

Taylor vs. Secor (1876) 92 U. S. 575. 6 



















Page 

Liverpool and L & G Ins. Co. vs. Board of Assessors, 
etc. (1911) 221 U. S. 346, 354. 7 

Cooley on Taxation (4th Ed.) U. S. 463, 468. 7 

Farmers Loan and Trust Co. vs. Minn. 290 U. S. 204... 7 

Blackstone vs. Miller, 188 U. S. 7 

First Nat. Bank of Boston vs. Maine, 284 U. S. 325, 328 7 

Beidler vs. South Carolina Tax Commission 282 U. S. 1, 9 7 

Ennis vs. Smith (1852) 14 How. (U. S.) 400. 7 

Desmore vs. U. S. (1877) 93 U. S. 610. 7 

Mitchell vs. U. S. (1875) 21 Wall. 350. 7 

Flynn vs. Fidelity Cas. Co. (1906) CC 145 Fed. 265_7 

Lesh vs. Lesh (1903) 13 Pa. Dist. Rep. 537, 540.7 

Field vs. Field (1920) 236 Mass. 256, 258. 7 

Downes vs. Bidwell, 182 U. S. 270. 7 












In the United States Court of Appeals 
for the District of Columbia 


January Term, 1939 


No. 7361 


James J. Sweeney, Petitioner 
vs. 

District of Columbia, Respondent 


BRIEF FOR PETITIONER 


STATEMENT OF THE CASE 

This is a petition by James J. Sweeney to review 
the decision of the Board of Tax Appeals for the 
District of Columbia dated February 4, 1939 (R. 
26, 27). A complete statement of the case appears 
in the record (R. 28,29). 

STATEMENT OF FACTS 

Petitioner was born in Boston, Mass., July 4, 
1881; he has voted in the State of Massachusetts 
every year since he became twenty-one (21) years 
of age, excepting for two years of 1917 and 1918 
when he was in the military service of the United 
States; he is now forty-seven (47) years of age; 
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he has paid his poll taxes in the State of Massachu¬ 
setts to the city of Boston throughout all these 
years; he has never relinquished or abandoned the 
State of Massachusetts as his legal domicile and 
there never has been a question but that he would 
return there; that it was probable he would return 
to the State of Massachusetts to run for public 
office or seek consideration for a judicial appoint¬ 
ment, and wanted to do nothing that would jeop¬ 
ardize his status as a citizen of the State of Massa¬ 
chusetts (R. 33). Petitioner is domiciled in Bos¬ 
ton, Mass. (R. 34); he is employed in the Depart¬ 
ment of Justice, Washington, D. C., and while so 
employed resides in the District of Columbia, where 
he has no property except an automobile and funds 
in bank (R. 35); he first came to the District of 
Columbia in May, 1918, for the purpose of serving 
in the military service of the United States, which 
service terminated in 1919, and thereafter he at¬ 
tended law school in the District of Columbia, later 
became a Civil Service employee, the latter termi¬ 
nating in 1928, and thereafter he became a special 
assistant to the Attorney General until November 
1, 1938, when he was appointed a special attorney 
which latter appointment has a definite and fixed 
duration terminating on the 30th day of June, 
1939 (R. 36, 37). Petitioner has always returned 
to the State of Massachusetts every year not only 
to vote, but to visit with his family, his mother, 
three brothers and a sister (R. 37). After termi¬ 
nation of his present employment he intends to 
return to Massachusetts; he had expected to return 



3 


there three years ago but certain cases in which he 
was engaged for the Government prevented his 
return at that time (R. 37). 

Petitioner is temporarily a resident of the Dis¬ 
trict of Columbia for the purpose of performing 
his duties (R. 38); he was married in August, 
1924, in the State of Maryland, and his marriage 
certificate shows petitioner gave his legal residence 
as Boston, Mass. (R. 55); he made his will under 
date of September 27, 1924, in which he sets forth 
a recital that he is of Boston, Mass. (R. 55); his 
Army adjusted service certificate was mailed to 
petitioner on January 1, 1925, at Boston, Mass. 
(R. 56); various letters written in behalf of peti¬ 
tioner in 1933 show his address as Boston, Mass. 
(R. 57, 58, 59); his admission to the bar of the 
District of Columbia shows petitioner was admit¬ 
ted as from Boston, Mass., October 4, 1921 (R. 
48); the Department of Justice Register from the 
year 1929 to date lists petitioner as an attorney 
from Massachusetts (R. 48); petitioner's income 
tax returns to the Federal Government for the 
years 1936 and 1937 shows his legal residence as 
Boston, Mass. (R. 60, 61). 

ARGUMENT 

The Board of Tax Appeals For the District of Columbia 
Erred in Holding That Petitioner Was Domiciled in 
the District of Columbia. 

Employees of the Federal Government tempora¬ 
rily residing in the District of Columbia for the 
purpose of rendering service to said Government 
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I 

do not thereby while engaged in its service lose 
their domicile in the State wherein they resided 
theretofore unless they intend on removing to the 
District of Columbia to make same their perma¬ 
nent abode. The above rule was laid down more 
than 100 years ago and was considered to be so 
well settled as to be almost axiomatic. Atherton vs. 
Thornton, (1835) 8 N. H. 180, and this principle 
was reiterated by this Court many years later in 
this language: 

“Congress must be imputed with knowledge 
of the fact that Washington is at all times in¬ 
habited by a large population who maintain 
their legal residences and domiciles in the 
states from which they respectively came. 
This is true largely of the vast army of Federal 
office holders.” 

Newman vs. United States, ex rel Frizzell, 
43 D. C. App. 53, 70. 

Mere residence within the District of Columbia 
by a person in the employ of the Federal Govern¬ 
ment for a period, no matter how prolonged, does 
not deprive such a person of either his domicile of 
origin or choice unless he shall have manifested an 
intention to abandon the former domicile and to 
become a bona fide resident of the District of 
Columbia. Pickering vs. Minch, (1906) 48 Ore. 
500,87 Pac. 763, 9 L. R. A. (N. S.) 1159. And the 
petitioner here has never abandoned his domicile of 
origin,—on the contrary he has done everything 
consistent with a clear-cut intention of forever re- 
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taining it in Massachusetts. In the Pickering case, 
supra, the Court said: 

“Residence alone, however long continued, 
will not effect a change of domicile. On this 
point , the authorities speak practically with 
one voice” (Emphasis supplied.) 

As to what constitutes domicile is a question 
that connotes of no precise definition. Domicile 
depends upon no one factor or combination of cir¬ 
cumstances. Every case must be determined upon 
the facts peculiar to it. Two of the clearest cases 
reported, in which both decisions were rendered by 
Chief Justice Shaw, are the following: 

Thorndike vs. City of Boston (1840) 1 Mete. 
(Mass.) 242. 

Sears vs. City of Boston (1840) 1 Mete. 
(Mass.) 250, 251, 253. 

All of the decisions touching the question make 
clear that, speaking generally, in order that a domi¬ 
cile may be established at any particular place, 
there must be the occurrence of two things, 
namely, actual residence and a present intention to 
remain. (Emphasis supplied). While such things 
as voting year after year in a particular State, 
returning each year to visit there with relatives 
and friends, and the payment of poll taxes to such 
State, may not of themselves constitute conclu¬ 
sively domicile there,—yet, such facts may be con¬ 
sidered as evidence strongly persuasive of the fact 
of domicile. In that connection the Supreme Court 
of the United States said: 
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“An exercise of the right of suffrage is con¬ 
clusive on the subject.” 

Shelton v s. Tiffin (1848) 6 How. 163. 

and the Pennsylvania Court in a similar case with 
respect to the evidence of residence said: 

“But when you add to that the conclusive 
act of voting, it is overwhelming.” 

Commonwealth vs. Emerson (1861) 1 Pear¬ 
son (Pa.) 204. 

.p 

It is equally well-established that the mere pay¬ 
ment of taxes on real and personal property, does 
not constitute proof of domicile for the obvious 
reason that such species of property are taxable 
at the places where they may be located, irrespec¬ 
tive of the domicile of the owner. Even intangibles 
may acquire a “business situs” separate and apart 
from the domicile of the owner thereof. 

Fulham vs. Howe, (1888) 60 Vt. 351. 

Newman vs. Uyiited States (1915) 43 App. 
D. C. 51, reversed in 1915 in 238 U. S. 537. 

Hardinq vs. Standard Oil Co. (1910) C. C. 
182 Fed. 421, 426. 

Barclay's Est. (1918) 259 (Pa.) St. 401. 

Bd. of County Com’rs. vs. Leonard (1896) 
57 Kan. 534. 

Metro. Life Ins. Co. vs. Board of Assessors, 
etc. (1905) 115 La. 698, affirmed in 205 U. S. 
395. 

Blue fields Banana Co. vs. New Orleans 
(1897)'49 La. Ann. 48. 

Taylor vs. Secor (1876) 92 U. S. 575. 
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Liverpool and L. & G. Ins. Co. vs. Board of 
Assessors, etc. (1911) 221 U. S. 346, 354. 

Cooley on Taxation (4th Ed.) U. S. 463,468. 

Moreover, the United States Supreme Court in 
Farmers Loan & Trust Co. vs. Minn. 290 U. S. 204 
expressly overruled the case of Blackstone vs. Mil¬ 
ler, 188 U. S., and prior cases which had permitted 
a multiplicity of taxation by conflicting jurisdic¬ 
tions and definitely declared that no State may tax 
anything not within her jurisdiction without vio¬ 
lating the 14th Amendment, and specifically that 
intangibles may only be taxed at the domicile of 
the owner. (Emphasis supplied.) The Supreme 
Court of the United States even later reaffirmed its 
position in the Farmers Loan and Trust Co. case, 
supra, in holding that the situs of bonds and notes 
was at the domicile of the testator. First Nat. 
Bank of Boston vs. Maine, 284 U. S. 325, 328, and 
that Court recognized the principle that choses in 
action may acquire a situs for taxation other than 
the domicile of the owner 

“if they become integral parts of some local 
biisiness.” (Emphasis supplied.) 

Beidler vs. S. Carolina Tax Com’n., 282 U. 
S. 1, 9. 

The aforesaid recent decisions of the United 
States Supreme Court make clear that intangible 
property can only be taxed at the domicle of the 
owner, unless it is clearly established that such in¬ 
tangibles have acquired a “business situs” separate 
from the domicle of the owner. In the light of the 
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Beidler case, supra, it does not seem tenable that a 
bank deposit located in the District of Columbia 
can be held to have acquired a “business situs” for 
the purpose of taxation here, as distinguished from 
the domicile of the owner. A fortiori, such position 
would be even more untenable as to a bank deposit 
located outside the District of Columbia. It is only 
on the theory of “business situs” that the taxing 
authorities of the District of Columbia can assess 
and collect a tax on a bank deposit credited to a per¬ 
son domiciled outside of such District. 

The decisions are clear, too, on the point that the 
burden of proof is upon the person asserting a 
change of domicile, 

Ennis vs. Smith (1852) 14 How. (U. S.) 
400. 

Desmove vs. U. S. (1877) 93 U. S. 610. 

Mitchell vs. U. S. (1875) 21 Wall. 350. 

Flynn v s. Fidelity Cas. Co. (1906) C. C. 145 
Fed. 265. 

and in the instant case the domicile of petitioner is 
Massachusetts, the State of his nativity and origin, 
and same has never been abandoned or relinquished 
by him. And in a Pennsylvania case Lesh vs. Lesh , 
(1903) 13 Pa. Dist. Rep. 537, 540, the Court said: 

“* * * Not only is residence for purpose of 
exercising the elective franchise secured to 
the residents of the District of Columbia by 
virtue of Article 8, Sec. 13 of the Constitution 
of Pennsylvania, but there is seemingly a spe¬ 
cial right inherent in federal office holders and 
employees to maintain their domicile, resi- 
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dence and statehood within the State of their 
nativity or domicile of their choice which they 
had acquired or established prior to such office 
holding or employment.” 

The issue of what constitutes domicile so far as 
it touches particularly the domiciliary status of 
Federal employees in the District of Columbia, 
temporarily residing in that District, but who exer¬ 
cise the privilege of suffrage in the States wherein 
they maintain a legal residence or domicile, should 
not be confused by any attempted application of the 
nebulous and uncertain principle of “floating pop¬ 
ulation.” The very act of voting precludes, it 
would seem, any presumption that a person so situ¬ 
ated intended by residence in the “District” to 
abandon his former residence or domicile. 

Field vs. Field (1920) 236 Mass. 256, 258. 

And in connection with the foregoing it may be 
pertinent to observe that the District of Columbia 
is not a State within the judicial clause of the Con¬ 
stitution giving jurisdiction in cases between citi¬ 
zens of different states. 

Downes vs. BidweU, 182 U. S. 270. 

CONCLUSION 

Petitioner is bona fide domiciled in the State of 
Massachusetts, the State of his nativity and origin, 
which legal domicile he has never abandoned nor 
relinquished, but on the contrary, has ever and 
always declared by act and deed,—and his tempo¬ 
rary residence within the District of Columbia for 
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the purpose of rendering service , to the United 
States Government cannot deprive him of his legal 
domicile in the State of Massachusetts. The Dis¬ 
trict of Columbia, therefore, cannot tax petitioner 
upon his intangibles as they have not acquired a 
“business situs” here. It follows, therefore, that 
the intangible taxes and penalties paid by peti¬ 
tioner, under protest, were erroneously collected 
by the District of Columbia, and should be refunded 
to him. 

Respectfully submitted, 

Joseph A. Cantrel, 

Attorney for James J. Sweeney , 

Petitioner. 
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In the United States Court of Appeals 
for the District of Columbia 


January Term, 1939 


No. 7361 


James J. Sweeney, Petitioner 
vs. 

District of Columbia, Respondent 


PETITIONER’S REPLY BRIEF 


The crux of respondent’s argument is that the 
petitioner gave up his home in Massachusetts and 
changed his domicile “at the time he came to the 
‘District’ in 1918.” (Respondent’s Brief, p. 3). 

It is submitted that the argument is fallacious 
and untenable. 

The record shows that the petitioner entered into 
active naval service in April, 1917, and more than 
a year thereafter, viz: in May, 1918, was assigned 
to duty in the “District”; that this naval service 
terminated in 1919; that he has been in the service 
of the United States, in a civilian capacity since 
that time (R. 36). 

Obviously the petitioner, who was a member of 
the naval forces of the United States in 1918, did 
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not, and speaking generally could not at that time, 
change his domicile from Massachusetts to the 
“District*’ for the reason that a person in active 
military service does not have the freedom of voli¬ 
tion essential to effect a change of domicile. A per¬ 
son in such a status is subject to the dominant will 
and control of his military superiors and is obli¬ 
gated to go to any place that military exigencies 
may require his presence. He is not a free agent. 
19 C. J. Sec. 43, pp. 418, 419, and cases cited there¬ 
under. 

Persons in the civil service of the United States 
are not subject to the inhibitions and penalties that 
restrain persons in the armed forces of the United 
States from effecting a change in domicile. But, 
we submit, that so long as a person continues to be 
employed by the United States in any civilian 
capacity, it is incumbent upon him to maintain his 
residence or abode at the place where he may be 
assigned to duty. In so doing, he does not abandon 
his former domicile which continues until he shall 
have manifested an intention to change it. (19 C. J. 
Sec. 51, pp. 423, 424, and cases cited thereunder. 

True it may be that such a person continues to 
be a free agent; that he can resign and not be com¬ 
pelled to reside in a place that he had no choice in 
selecting. But so long as he may choose to remain 
in the civilian service of the United States, he must 
of necessity reside within a reasonable distance 
from the place where his duties are to be per¬ 
formed. The Court will judicially notice that that 
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place may be anywhere within the confines of the 
habitable earth. 

The logic of this contention would seem to be 
irrefutable. It is, we think, the basis of the prin¬ 
ciple, uniformly followed by our State and Federal 
Courts, and succinctly stated in the following ex¬ 
cerpt from 19 C. J. Sec. 43, p. 421: 

“In accordance with the general rule gov¬ 
erning officials, government officials and em¬ 
ployees residing at Washington do not gen¬ 
erally acquire a domicile there, but retain 
their former domicile, and the same rule ap¬ 
plies to government officials and employees 
stationed elsewhere, although they may make 
their official residence their domicile, if they 
so intend.” 

The following excerpt from the case of Wood- 
worth v. St. Paid , M. & M. Ry. Co ., 18 Fed. 282, 
2S4 (1883) illustrates the controlling principle: 

“The question really is, what intention the 
man had when he left his own state for the 
purpose of procuring work. When he leaves, 
is it with the intention of taking up a perma¬ 
nent residence in some other place, and aban¬ 
doning his place of residence in the state he 
leaves, or is he still eventually intending to 
return there? To illustrate: those ivho are in 
the employ of the United States at Washing¬ 
ton as department clerks go there for several 
years; they may be even commissioned for a 
given length of time , or for an indefinite time , 
still they continue ordinanly to remain citizens 
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of the state from ivhich they started , and they 
are supposed generally , when they leave their 
situations , to return to the state which they 
lefty (Italics ours.) 

The following excerpt from the case of Langford 
V. Gebhart , 130 Missouri, 621, 639, 640 (1895) is 
also applicable: 

“The father of the voter received employ¬ 
ment as clerk in the General Land Office at 
Washington, D. C., in which he is still engaged. 
The son, when sixteen years of age, removed 
with his father to Washington, where he con¬ 
tinued to live. When he voted he was twenty- 
two years of age. The residence of the father 
was not changed by reason of living in Wash¬ 
ington City while engaged in the civil service 
of the United States. The residence of the son 
continued the same as that of the father during 
the minority of the former, and until he ac¬ 
quired one of his own. He testified that he had 
never intended to change his residence though 
he continued to live in Washington after he 
attained his majority. The question was one 
of intention and the finding of the Court will 
not be disturbed.” (Italics ours.) 

It is further submitted that the fallacy of re¬ 
spondent’s argument is further emphasized by the 
fact that it appears to place dominant stress upon 
the petitioner’s physical presence within the “Dis¬ 
trict.” 

There is a well-established distinction between 
the terms “domicile” and “residence.” The terms 
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are not convertible. “The former is of more ex¬ 
tensive signification and includes, beyond mere 
physical presence at the particular locality, posi¬ 
tive or presumptive proof of an intention to consti¬ 
tute it a permanent abiding place/’ 19 C. J. Sec. 
2, pp. 395-397. 

The applicable principle is stated in Duke v. 
Duke , 70 N. J. Eq. 135,139 (1905), (affd. 72 N. J. 
Eq. 434): 

“There may be a domicile without an actual 
present residence, and vice versa, there may be 
a present residence without a domicile, * * 

The following excerpt from the case of Missouri, 
etc.. Trust Co. V. Norris, 61 Minn. 256,258 (1895) 
is also in point: 

“A tramp may have a domicile but no house 
of his usual abode/’ 

It is likewise settled that there is a presumption 
in favor of the original as against an acquired 
domicile. 19 C. J. Sec. 68, p. 433. 

It is submitted that the authorities relied on by 
the respondent, particularly the “Rosenberg” case, 
59 App. D. C. 178; 37 Fed. (2) 808, and the case 
of Texas v. Florida, et al., — U. S. — 59, S. Ct. 
563, are not in point with respect to the instant 
case. The cases mentioned, so far as pertinent, 
involved the domiciliary status of persons not em¬ 
ployed in the service of the United States. The ma¬ 
terial facts and circumstances w r ere entirely dif- 
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ferent. They are distinguishable from the instant 
case, which involves the domiciliary status of a 
person, employed by the United States, and they do 
not militate against the general rule stated in 19 
C. J. Sec. 43, p. 421, supra. 

With respect to the facts of the case, may we 
invite the attention of the Court to the record 
which shows that the respondent adduced no proofs 
(R. 53). 

The Court will judicially notice that the salary 
earned by petitioner during the pertinent times 
involved herein was not subject to taxation by the 
State of Massachusetts. 

Massachusetts General Law’s, Chap. 62, Sec. 

5(b) Lamar vs. Micou, 114 U. S. 218, 223. 

So far as may be material here, the petitioner, 
prior to the inception of this suit, paid no income 
tax to the State of Massachusetts (R. 49). Since 
that time he has paid taxes on intangible property 
to the State of Massachusetts for the calendar 
years 1936, 1937 and 1938 (R. 53, 54). 

The challenged taxes herein were paid to the 
“District” under protest (R. 32, 33). 

The findings of fact and conclusions of law made 
by the Board of Tax Appeals are arbitrary and con¬ 
trary to the record (R. 2-4, 25, 33-37; 45-63). 

I: is submitted that the record shows petitioner 

never abandoned nor changed his domicile of origin 

in Massachusetts. He has voted and paid his poll 

taxes in that State continuouslv for twentv-six 

•/ « 
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years and has always maintained his domicile 
within that State (R. 32-40; 45-63). The Federal 
income tax returns filed by petitioner for the cal¬ 
endar years 1936 and 1937 state on their face that 
petitioner claimed his legal residence to be Boston, 
Massachusetts (R. 60, 61). 

Respectfully submitted, 

Joseph A. Cantrel, 
Attorney for James J . Sweeney , 

Petitioner. 


